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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW! 
(Revision of April 25, 1925) 


ARTICLE I 


Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE IT 
Object 
The object of this Society is to foster the study of International Law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will codperate with other societies in this 
and other countries having the same object. 


ARTICLE III 


Membership 

Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 
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honorary membership at any meeting of the Society on the recommendation 
of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 


The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a 
Recording Secretary, a Corresponding Secretary, and a Treasurer, all of 
whom shall be elected annually, and of an Executive Council composed 
of the foregoing officers, ex officio, and twenty-four elected members, 
whose terms of office shall be three years, except that of those elected at 
the first election, eight shall serve for the period of one year only and 
eight for the period of two years, and that any one elected to fill a 
vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall 
be eligible for reélection until the next annual meeting after that at 
which his term of office expires. 

The Recording Secretary, the Corresponding Secretary and the 
Treasurer shall be elected by the Executive Council. The other officers 
of the Society shall be elected by the Society, except as hereinafter pro- 
vided for the filling of vacancies occurring between elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society 
receiving the highest number of ballots cast by the members at the first 
session of the Annual Meeting of the Society. The Executive Council 
may submit a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 

1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the Soci- 
ety his duties shall devolve upon one of the Vice-Presidents to be designated 
by the Executive Council, or by vote of the Society. 

2. The Secretaries shall keep the records and conduct the correspond- 


ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to them. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from 
among its members an Executive Committee and other committees and 
their chairmen, with appropriate powers, and shall have full power to issue 
or arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 

The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 


special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ArticLe VII 

Resolutions 
All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 


be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 
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ARTICLE VIII 


Amendments 

This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Recording Secretary within ten months after the 
previous annual meeting, and any amendments so deposited shall be 
reported upon by the Council at the succeeding annual meeting. All 
proposed amendments shall be submitted in writing to the members of 
the Society at least ten days before the meeting at which they are to be 
voted upon and no amendment shall be voted upon until the Council 
shall have made a report thereon to the Society. 

















REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall consist of not to exceed seventeen members to be 
elected annually by the Executive Council.! 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Journal, 
shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members 
of the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 


1 As amended April 24, 1926. 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 

















TWENTIETH ANNUAL MEETING 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW 


Tue New WILLARD HoTEL 
APRIL 22-24, 1926 


FIRST SESSION 
Thursday, April 22, 1926, at 8.30 o’clock p. m. 


The Twentieth Annual Meeting of the American Society of Interna- 
tional Law was called to order at 8.30 o’clock p. m., at the New Willard 
Hotel, Washington, D. C., by the President, Honorable Charles Evans 
Hughes. 

The PresipENT. Members of the Society, ladies and gentlemen: I 
am sure you would have me, at the very beginning of our session, express the 
pleasure which we all have in welcoming here one of the most eminent of 
international jurists, Dr. Antonio S. de Bustamante, of Cuba, eminent not 
only for his learning, but as one who has rendered and is rendering most 
distinguished service as a member of the Permanent Court of International 
Justice. He has honored us in accepting our invitation to address the 
Society, and we shall have the pleasure of hearing him tomorrow evening. 

In discharging the responsibility which falls upon me to introduce the 
proceedings, I shall venture upon some observations on recent events. 


SOME OBSERVATIONS ON RECENT EVENTS 


AppRESs BY CHARLES E. HuGHES 
President of the Society 


During the past year, the optimists and the pessimists have each had 
their day. In October and December, the world was hailing the dawn of a 
new era. But, within a few months, the general impression seemed to be 
that we had suffered from an optical illusion, that the old era was still with us, 
that the light had failed and darkness had settled upon the face of the deep. 

To those who in this Society hold an attitude of philosophical detach- 
ment, neither looking for the millennium nor taking counsel of despair, it 
would appear that there are indications of substantial progress toward the 
establishment of the essential conditions of enduring peace. To some, the 
most important of these indications will be found in economic adjustments, 
because of the conviction that it is idle to expect good will, and the peace that 
depends upon it, unless it has an economic basis. Sound settlements per- 
mitting economic recuperation are indispensable, for with our human nature 
1 
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which is the product of eons of struggle and strife, the urge of the right to live 
and to enjoy the fruits of industry will make peace formulas but barren 
idealities if there is strength enough to win the coveted opportunity. It is 
the disposition to make such settlements that furnishes the test of the will to 
peace. The London Conference of 1924 making it possible to put into effect 
the Dawes Plan, marked a new mental attitude,—the beginning of the reign 
of reason after a long period of insanity. Other economic arrangements, if 
they could be devised for troubled areas, would do more than anything else to 
dispose peoples to stop thinking in terms of war. If some of the expert men 
of affairs, in a world full of expertness too little used, could have a chance, 
with the necessary acquiescence of the politicians, to deal with economic 
necessities, prospects would be brighter. 

““What’’—once said to me a distinguished foreign statesman, eminent 
for his services in the cause of peace, “‘do your people mean by the outlawry 
of war?” It was not an easy question to answer,—for I am not sure that 
those who talked most glibly of the outlawry of war knew precisely what they 
meant. The vision was too dazzling to permit distinct perception of details. 
It may be that they thought of the nations convening in conference and 
declaring that war should be illegal, with proper exceptions, of course, not 
easily admitting of accurate definition. Or, that there should be war to 
prevent war, the dream that Great Powers, forgetting all diverse interests, 
by unity of purpose and by an iron and pervasive rule should enforce peace 
by the exertion of their common strength. 

However, the most significant fact in recent history is the serious at- 
tempt that has been made to make the vision real by practical schemes to 
prevent war,—by plans which are induced by the conviction of the futility 
of reliance upon individual strength, upon alliances, upon competitive arms, 
—of the need of creating a sense of security by the assumption of collective 
responsibility. We watch with the deepest solicitude the progress of these 
undertakings. 

May I recall the words of Lord Grey: 

The lesson of European history is so plain. It is that no enduring 
security can be found in competing armaments and in separate alliances; 
there is no security for any Power unless it be a security in which its 
neighbors have an equal share. . . . It is necessary therefore that, by 
common consent, war should be avoided. Can it be avoided, and if so 
what are the means to that end? The most effective change would be 
that nations should dislike each other a little less, and like each other 
a little more; but this aspect takes us into regions of moral or religious 
speculation. Nations cannot help disliking what they do not under- 
stand. Yet it should be possible for them, after the last war, to find at 
least one common ground on which they should come together in confi- 
dent understanding; an agreement that, in disputes between them, war 
must be ruled out as a means of settlement that entails ruin; that 
between nations, as between individuals, the risk involved in settlement 
by law or arbitration is preferable to the disaster of force. 
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But here, an inescapable difficulty is presented. The desire for peace, 
the conviction that collective responsibility must be assumed, has not reached 
the point where states are ready to undertake obligations which are not per- 
ceived to be commensurate with their interests. Obligations may indeed be 
undertaken, if they are not regarded as real, or they may be assumed by 
states which feel that they will not be called upon for performance contrary 
to interest. If regarded as real, the engagement must be found to be de- 
manded by a dominant conception of national interest or it will be declined. 
Without entering into an old controversy, it would seem to be clear that the 
United States would have joined in the Covenant of the League of Nations, if 
prevailing opinion had not taken seriously certain commitments of the Cov- 
enant which it was found could neither be explained away as mere forms of 
words or be accepted by the Government of the United States as requiring 
its action in unknown contingencies and in relation to controversies to which 
it might not be directly related. These general commitments thus had the 
disadvantage of giving rise to apprehensions on the part of some, while fail- 
ing to satisfy the requirements of others who sought more definite guarantees 
of security. 

When the Treaty of Guaranty proposed for the United States, Great 
Britain and France failed, and the later proposal for a Treaty of Mutual 
Assistance fell through, the effort was made to find a satisfactory general 
guaranty in the Geneva Protocol. As Dr. Benes, the brilliant foreign sec- 
retary of the Czechoslovakian Republic has said: 


A number of delegates at Geneva rightly believed that the League 
of Nations Covenant in reality contains in germ everything; the 
principle of the peaceful settlement of international conflicts, guarantees 
of security, and, finally, the principles of the limitation of armament. 
They believed it sufficient simply to supplement it where gaps remained. 
The main principle of the Protocol was the prohibition of an aggressive 
war and of war in general, whereas by the League of Nations Covenant 
the sovereign right of states to wage war against one another is limited, 
but not entirely removed; in addition to prohibited wars there are legal 
wars and also wars which are suffered. A second main principle of the 
Protocol logically supplementing the first principle, was that every in- 
ternational dispute which might give rise to armed hostilities must un- 
conditionally be submitted to peaceful settlement. 


The progress made in the application of these principles was through the en- 
deavor to solve the problem of defining aggression by the postulate that the 
criterion should be found in refusal to resort to the institutions of peaceful 
adjustment and to abide by the determinations which might result. 

While this ambitious and comprehensive plan was apparently accepted 
in September, 1924, by those then interested, ‘with sincerity and enthu- 
siasm”’ it came to grief in afew months. It was too comprehensive; its obli- 
gations were too sweeping. They menaced those who were not parties and 
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were found to be incompatible with the dominant interests of a great Power 
whose coéperation was essential. The obvious lesson was that a settlement 
of the urgent problem had been postponed by insistence upon a more inclu- 
sive arrangement than the nations were ready to make, and that the most 
pressing question of security in Western Europe should be taken up directly 
by the Powers immediately concerned. Thus, Locarno became possible. 

It had also become manifest that if the League of Nations was to be 
efficient, as all must desire it to be, as an instrument for the promotion of 
European peace, Germany should become a member upon a footing of 
equality with that of the other great states. The Powers, meeting at Lo- 
carno, by virtue of their realization of the dominant interest of each in effect- 
ing a settlement, and directing their endeavors to an end desired by all, were 
able to formulate a unique series of agreements. When it came to the point 
of carrying out these agreements, however, it was apparent that while the 
formula promised well, it was thought best to have a little ‘collateral secu- 
rity” and that the idea of protection through balance of power, instead of 
being discarded, was still a controlling conception. Moreover, it was again 
demonstrated that it is not conducive to the making of necessary adjust- 
ments to have these arrangements depend upon the consent of other Powers 
not having the same problems and not facing the same exigencies. There is 
no need to disparage the motive or sincerity of any Power in its efforts to 
protect its own interests, but the fact remains that interest determines na- 
tional action and that the common action of states inevitably depends upon 
their appreciation of community of interest. No international organization 
can escape the dominant motives of national policy. When the sense of com- 
mon interest is lacking the best laid international plans are destined to fail- 
ure. Regional undertakings, or those addressed to particular exigencies and 
motivated by the desire of the Powers directly concerned in order to solve a 
common problem, hold the best promise of success. 

The striking and unique feature of the Locarno Treaties—and we trust 
that the difficulty disclosed in Geneva will soon be overcome—lies in the 
recorded purpose and agreement of great Powers to settle all controversies 
between them without resort to war and to provide practical substitutes for 
war. This, if made effective, will be the crowning triumph of all peace efforts 
—a triumph attested not by the delusive provisions of resolutions or the 
propaganda of peace organizations, but by the deliberate engagements of 
governments. Let it be remembered that in the twenty-five years preceding 
the Great War the advocates of peace had apparently reached the zenith of 
their efforts. The imperial rescript of the Czar, in its noble expressions and 
its summons to a Conference for the Limitation of Armaments, seemed to 
promise fruition after many years of intensive organized effort. But this 
was only to the superficial observer. The conditions beneath the surface 
were opposed to success. I may recall the words of Andrew D. White, who 
represented the United States at the First Hague Conference: 
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When the nations got together at The Hague to carry out the Czar’s 
supposed purpose, it was found that all was haphazard; that no adequate 
studies had been made; no project prepared, in fact that the Emperor’s 
government had virtually done nothing showing any real intention to 
set a proper example. 


Count Minster was found to be entirely opposed to arbitration, or at least to 
any well-developed plan. He was wont to insist, we are told, that the con- 
ference was a mere trick to embarrass Germany and to gain time against her 
rivals who kept up better military preparations. Despite the splendid call 
for limitation of armament, the result of the First Hague Conference went no 
further than the adoption of a pious wish that governments “‘may examine 
the possibility of an agreement as to limitation of armed forces by land and 
sea and of war budgets.”” Despite this, so significant in retrospect, and lest 
we should now be too optimistic, I should refer to Mr. White’s own estimate 
intended to be conservative, of what the Conference of 1899 achieved. Said 
he: ‘‘ The first of these (achievements) is the plan of arbitration. It provides 
a court definitely constituted; a place of meeting easily accessible; a council 
for summoning it always in session; guarantees for perfect independence and 
a suitable procedure.” Closely connected with this, he said, was the pro- 


vision for ‘‘international commissions of inquiry, which cannot fail to do 


much in clearing up issues likely to lead to war between nations.” So, too, 
“the plans adopted for mediation can hardly fail to aid in keeping off war.” 
And he found added comfort in the wishes for ‘‘continued study and perse- 


vering effort to make the instrumentalities of war less cruel and destructive.” 
Sincere observations, which now seem almost ironical! 

Scarcely, as Mr. Choate later observed, had the ink dried on the pens of 
the delegates who signed the final act of the conference, when the war broke 
out between Great Britain and the Transvaal. This was followed by the 
still more terrible war of 1904 between Russia and Japan. After this was 
ended, the Second Peace Conference at The Hague was undertaken. The 
time was propitious. It met, says Mr. Choate, at a moment of profound 
universal peace, which was a good augury of its work and for the first time in 
history there was a conference of all the civilized nations. Asa result it was 
declared by a most eminent statesman that the belief was justified ‘‘that the 
world has entered upon an orderly process, through which step by step in 
successive conferences there may be continual progress toward making the 
practice of civilized nations conform to their peaceful professions.’’ And, 
five years later, Mr. Choate could say, in referring to the erection of the 
Palace of Peace at The Hague—“ And so at last after a lapse of three cen- 
turies will be realized the dream of Grotius, the founder of international law, 
that all the civilized nations of the earth will submit to its dictates whether 
in war or in peace.”” And now, he added (in 1912) “that we are about to 
celebrate the completion of a century of unbroken peace between ourselves 
and all the other great nations of the earth, and are also on the eve of pre- 
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paring for a Third Conference at The Hague, we may join with them in wish- 
ing a hearty Godspeed to that conference and all its successors forever.’’ 

That conference is still to be held and in its place we entered upon the 
greatest war in all history. 

We do well to pause to reflect upon these prophecies of the most astute 
of our statesmen before we lightly talk of the prospects of peace. 

But, after all there are points not to be overlooked. At the Second 
Hague Conference the nations were unable to provide a satisfactory basis for 
a permanent court of international justice. They got along very well until 
it came to the judges. But a court requires judges, and these they could not 
supply. In 1907, the nations were not ready for a Locarno. It required a 
great war to convince peoples of the futility of war; to demonstrate that over- 
powering national ambition leads to overwhelming disaster; that security 
does not lie in heaping up arms; that if the war is great enough and long 
enough, victory means defeat, and that dictating terms of peace is poor com- 
pensation for devastated territory, decimated population and an intolerable 
burden of indebtedness; that schemes for reparation payments depend 
finally upon ability to pay; that a victorious war is not worth its cost. The 
Locarno spirit is not so much evidence of the triumph of optimism as a reve- 
lation of disillusionment. If peoples have really become convinced that war 
and preparation for war are poor business, we may hope for peace, provided 
a sense of security can be created and maintained and disputes find processes 
of peaceful adjustment. Peace cannot be established by force, if those who 
are to supply the forces fall out among themselves. National interests will 
remain diverse; sensitiveness to national wrongs will still exist; the desire to 
change conditions when these are believed to be unjust, cannot be repressed; 
the causes of strife will continue to operate and the processes of peace will 
inevitably fail if there is not a profound conviction that war is not worth 
while. Even with this conviction, the test of agreements for peace must be 
found not simply in aspirations but in the practicality of the substitutes and 
preventives of war, and it is in the institutions of peace that have been set 
up and are in contemplation, and particularly in the promise of the conserva- 
tion, the application and the development of the law of nations, that our in- 
terest centers. 

A series of agreements, with the undertaking to submit to judicial de- 
cision any question with regard to which the parties are in conflict as to their 
respective rights, and which it may not be possible to settle by the normal 
methods of diplomacy, and to comply with such a decision, would be but a 
frail reliance, if dependence were merely upon such arbitral tribunals as 
might be called into existence after the controversy had arisen. The ob- 
servations of Lord Salisbury are apposite: 


If the matter in controversy is important, so that defeat is a serious 
blow to the credit or the power of the litigant who is worsted, that in- 
terest becomes a more or less keen partisanship. According to their 
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sympathies men wish for the victory of one side or another. Such 
conflicting sympathies interfered most formidably with the choice of an 
impartial arbitrator. It would be invidious to specify the various forms 
of bias by which in any important controversy between two great 
Powers, the other members of the commonwealth of nations are visibly 
affected. In the existing condition of international sentiment each 
great Power could point to nations whose admission to any jury, by 
whom its interests were to be tried, it would be bound to challenge; and 
in a litigation between two great Powers, the rival challenges would 
pretty well exhaust the catalogue of nations from which competent and 
suitable arbitrators could be drawn. It would be easy, but scarcely 
decorous, to illustrate this statement by examples. 


This is the difficulty which stands in the way of unrestricted arbitration, 
especially where great Powers are concerned whose differences are likely to 
engage the interests and sympathies of other Powers. 

What is the remedy? The alternative to war, where agreement has 
been found impossible, is in some sort of arbitral settlement. But nations 
cannot be arbiters in their own cases, and no arbitral arrangement can escape 
the imperfections which inhere in human nature. Obviously the best thing 
that can be done is to select the judges before the controversy arises; to choose 
them for their preéminence in learning, their approved characters, their 
impartiality; to set them aside with a secure tenure; to immunize them so 
far as possible by the dignity and continuity of their office from the preju- 
dices and preoccupations of politicians; gradually to promote confidence in 
their decisions by the observation of their judicial practice; in short, to es- 
tablish under the best practicable safeguards a permanent court. Such an 
institution has at last been set up and it holds the promise of the security 
of rights. 

Too much should not be expected of it. In our own country, in response 
to an imperative exigency, we established the Supreme Court. Suppose our 
constitution had committed the States to the establishment of temporary 
arbitral tribunals, when controversies arose as to the rights of the States, as 
to the boundaries of State and National power, what a mess we should have 
made of it! Of necessity, we established a permanent tribunal, but even 
with our intimacy of relations, the sense of nationai solidarity now thoroughly 
established, the common principles of our jurisprudence, a considerable 
part of our people have always made it their business to deride the admin- 
istration of justice, to find fault with particular decisions, to talk of judicial 
usurpation. The marvel is that there has been so little to criticize and that, 
notwithstanding all objurgations, by far the greater part of our people have 
confidence in our Supreme Court and that many regard it as the most satis- 
factory feature of our system of government. This appreciation is due to 
the spectacle constantly before us of judges with life tenure, having no in- 
ducement but to give impartial judgments according to their conscience. 
The court is a human institution, relatively weak—as strong things are 
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measured—having neither purse nor sword, but the quality and spirit of its 
work has made it impregnable. It is to be hoped that the experience of the 
nations will breed a similar confidence in the Permanent Court of Interna- 
tional Justice. Not that we may expect universal approval of its decisions, 
but that it will stand forth as the exemplar of the impartial application of the 
principles of international law and be demonstrably free of the blighting 
touch of politics. 

The Locarno agreements would not help much if experience with the 
court should destroy confidence in judicial settlement, but with the states, 
who are supporting the court, mutually watchful of the choice of judges, 
careful to protect the exercise of judicial functions from solicitations or extra- 
judicial demands, understanding fully that there is no better method avail- 
able for determining a question of right, we may look forward to success in 
this most important international experiment. The essential institution of 
peace is the permanent court. 

But Locarno did not stop with questions of right. Its treaties also en- 
tered the difficult field of controversies which do not arise out of questions of 
right but which involve conflicts of interests and political disputes, and 
provide for the submission of such controversies, where they cannot be set- 
tled by diplomacy, to a conciliation commission. This plan takes us back to 
the provision for commissions of inquiry under the Hague Conventions and 
to the so-called Bryan treaties. But these commissions were only to make 
inquiries, to ascertain the facts and report. The hope of success was in an 
informed public opinion. Later conventions, notably the Santiago Conven- 
tion of 1923, have provided for recommendations of solutions and adjust- 
ments. In the Locarno agreements, the Permanent Conciliation Commis- 
sion is to investigate and to propose to the parties an acceptable solution, 
and in any case to present areport. Ifthe parties have not reached an agree- 
ment within a stated period after the termination of the labors of the com- 
mission, the question at the request of either party is to be brought before 
the Council of the League, which shall deal with it in accordance with Article 
15 of the Covenant. 

As conciliators are to deal with questions of interest and policy, as their 
office is to be invoked from time to time as required, they cannot have the 
advantage of the judicial tradition established by a court constantly at work 
within the limits of commonly accepted principles. When problems arise 
out of political considerations, it will be political considerations that will 
determine the nature of proffered solutions and their acceptability. The 
difficulties increase with the gravity of the exigency. Machinery which may 
serve when concerns of the smaller Powers are involved may fail to work 
when great Powers are in antagonism. If the conciliators are deemed to 
represent governments, what Lord Salisbury said, in what I have quoted 
above, as to the choice of arbitrators applies to an even greater degree to the 
selection and to the success of conciliators who are not to decide rights but to 
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adjust interests. In any grave controversy between great Powers, the other 
members of the community of nations are likely to be affected and to intrude 
views of their own policies into a situation already serious. If conciliators 
are to be chosen as individuals, it may be difficult to find men of the desired 
prestige and independence. It is deemed to be important that conciliators 
should be selected in advance of the controversy, but if they are selected in 
this way they may not fit when the emergency arises. 

But against all these difficulties the outstanding fact is that in disputes 
which do not involve simply questions of right and that cannot be determined 
according to judicial standards, there is no better plan than to give time for 
inquiry, to provide means for deliberation and suggestions, to afford a chance 
for popular passion to subside, to open a way for compromises without 
humiliating surrenders. If there is a clash of interests, it is idle to expect 
solutions without the endeavor to harmonize interests, or at least to find the 
sacrifices that are least objectionable. The very fact that the question is 
political may give a wide range for solutions which strictly legal determina- 
tions cannot have. Above all, the object is to focus attention upon the possi- 
bility of peaceful adjustments. Peoples and their governments must pause 
before they fly in the face of the informed opinion of the world. In an acute 
crisis each party to the dispute is intent on two things,—first, to avoid na- 
tional humiliation and, secondly, to justify its conduct. The processes of 
peace require the exposure of fictitious excuses and of unreasonable demands, 
while pointing a way out which can be accepted without shame. 

Whatever the difficulties of conciliation, the scheme proposed at Lo- 
carno is probably the best that could be devised to make war difficult. The 
great advance lies in making the way of the aggressor hard. But assuming, 
as it is hoped, that the Locarno treaties will go into effect, they will fail of 
their purpose if the disposition which led to their negotiation does not per- 
sist. And the best assurance of this persistence is not in the probability that 
the ambitions of men and nations will cease, or that the capacity for passion- 
ate feeling will diminish, or that psuedo-patriots will not seek to capitalize 
national fears and prejudices, but that there will remain a preponderant con- 
viction of the futility of war,—an abiding consciousness that unjustified 
resort to force and disregard of available methods to obtain peaceful solu- 
tions will draw upon the offending government the denunciation of mankind. 

Locarno leaves many serious problems unsettled,—the ever present 
problems of the Balkans and of Russia, the exigencies of the Near East and 
the Far East. But these problems will never be settled if the great Powers 
cannot deal successfully with those of Western Europe. If they are success- 
ful with these, they may have the coherence, the reasonableness, the vision, 
to bring about the adjustment of others. The peace of Locarno is not com- 
pleted, but it is the essential beginning and points the way. 

During the past year, the event in this country of outstanding inter- 
national significance is the decision of the Senate to give its assent to the 
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adherence of the United States, upon stated conditions, to the Protocol es- 
tablishing the Permanent Court of International Justice. When this recom- 
mendation was made to the Senate, it was thought that the controversy over 
the Treaty of Versailles had not obscured our historic policy with respect to 
the setting up of a permanent international court. We had had an abiding 
interest in international arbitration. In 1890, Congress had asked the 
President to negotiate with other governments to provide for arbitral deter- 
mination of any differences or disputes which could not be adjusted by 
diplomatic agency. Our delegates at the First Hague Conference had a plan 
for a permanent court, and when the Second Hague Conference failed to set 
up the permanent court we had desired, President Roosevelt said: 
Substantial progress was also made toward the creation of a per- 
manent judicial tribunal for the determination of international causes. 
There was very full discussion of the proposal for such a court and a gen- 
eral agreement was finally reached in favor of its creation. The Con- 
ference recommended to the signatory Powers the adoption of a draft 
upon which it agreed for the organization of the court, leaving to be 
determined only the method by which the judges should be selected. 


This remaining unsettled question is plainly one which time and good 
temper will solve. 


President Harding, who as a member of the Senate had been through the 
controversy over the Treaty of Versailles, said in making the recommenda- 
tion for our adherence to the Protocol of the court: 


It is not a new problem in international relationship; it is wholly 


a question of accepting an established institution of high character, and 
making effective all the fine things which have been said by us in favor 
of such an agency of advanced civilization. 


That a large number of our citizens should have failed to approve this 
proposal must be deemed to be due in part to a lack of understanding of the 
function of an international court. It is not fully appreciated that resort to 
the court is optional; that we are not bound unless we do resort to it; that if 
we have controversies we cannot decide them for ourselves, and if they can- 
not be adjusted by diplomacy they are the subject of arbitration when they 
belong to the class which would ever be referred to a court. It does not 
seem to be understood that if we have an arbitration, the decision will 
depend upon the views of the umpire or third arbitrator, and that if we can- 
not agree upon the selection of the umpire or a third arbitrator the only way 
is to have him selected by some third Power or chosen by lot. Many do not 
realize that a permanent court of international justice, with learned judges of 
approved character and independence, set apart to give their lives to judicial 
service, will afford a far more satisfactory recourse for us than the ordinary 
arbitral method. It is not realized that the establishment of a permanent 
court is in our own interest. 

But the fear has been widespread that in some way, by adhering to the 
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Protocol of the court, we should become identified with the League of Na- 
tions, and this fear was fostered by the rejoicing on the part of the friends of 
the League and the assertion that the recommendation of the President was 
the first step. The fact remains that the court was set up under a separate 
agreement and that our adherence will not give us a single right or impose 
upon us a single duty under the Covenant of the League. 

The most serious objection was that the court is not a true judicial in- 
stitution, but is an agency of the League,—a mistaken view as the statute 
establishing the court safeguards its independence and its judicial functions. 
What seems to have been lost sight of by many is that, however opposed to 
joining the League we may be, the nations who are members of the League 
are still nations with whom we must in any event collaborate if we are to have 
a permanent international court. We cannot set up such a tribunal without 
them; there is no hope of setting up another one. It should be apparent 
that we must either abandon our historic policy and forego the advantages 
of a permanent court of international justice or support and assist in safe- 
guarding the one which has been established. If we are in favor of such an 
international judicial institution, our weighty influence should be exerted to 
maintain it. 

Some seem to think that we have no interest in such a court if it is dis- 
posing of the disputes of others. Our domestic experience should teach us 
differently. The most peaceably disposed citizen who never gets into court 
has the liveliest interest in the maintenance of judicial administration to 
settle the controversies of his contentious neighbors and thus aid in keeping 
the peace. 

After a long debate the question has been settled for us. The condi- 
tions and reservations attached to our adherence have been laid down by the 
treaty-making power in accordance with our constitutional method, and so 
far as we are concerned these conditions and reservations are final. No one 
has any authority to modify them or to explain them away. They speak for 
themselves. In providing that we shall not assume obligations under the 
Covenant; that we are to have the right to participate in the election of 
judges; that we are to bear a share of the expense; that we may withdraw our 
adherence at any time and that the statute establishing the court shall not be 
amended without our consent; we are making conditions to which it would 
seem no just exception could be taken. 

Whatever may be thought of the necessity for the reservation as to ad- 
visory opinions, which in any event could not be binding upon us unless we 
invited them, it cannot be doubted that acquiescence in this condition will 
buttress the court in the proper exercise of its judicial functions. The giving 
of advisory opinions is a convenient practice. It has been safeguarded by 
appropriate rules adopted by the court itself. These rules provide that 
advisory opinions shall be given after deliberation by the full court. The 
opinions of dissenting judges may, at their request, be attached. Notice of 
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a request for an advisory opinion is to be given to the members of the court, 
to the members of the League, and to the states mentioned in the Annex to 
the Covenant, the United States being one of the latter. The advisory 
opinion is to be published. 

In the Eastern Carelia case, the Court refused to give an advisory opin- 
ion when it appeared that, under the form of such an opinion, it would really 
decide or express its views upon the merits of a dispute, the parties to which, 
one not being a member of the League, had not agreed to submit it to the 
Court. The Court said: “Answering the question would be substantially 
equivalent to deciding the dispute between the parties. The Court, being a 
court of justice cannot, even in cases of advisory opinions, depart from the 
established rules guiding their activity as a Court.”” Judge Moore, the em- 
inent American jurist who is one of the judges of the Permanent Court, has 
told us that 


both the conclusion arrived at and the reasoning by which it was reached 
refute the forecasts and should dispel the apprehensions of those who 
have reiterated that the Court would, as the creation or creature of the 
League, enforce the League’s organic law, the Covenant, above all other 
law, without regard to the rights under international law of nations not 
members of the League. The Court has in fact done just the contrary. 


The Court is a new institution. Its success is of vital importance to the 
cause of peace. That success will depend upon the confidence its work in- 
spires. That confidence will be measured by the strictness with which the 
Court adheres to the judicial function and is deemed to be free from all polit- 
ical entanglements. We have American precedents of long standing in 
several States for the giving of advisory opinions. But the prestige and 
commanding influence of the Supreme Court of the United States is largely 
due to the confinement of the exercise of its great authority to the decision 
of actual controversies. The reservation of the Senate as to advisory 
opinions is a precaution; whether necessary or not, it asks for an assurance 
which is in aid of the Court’s appropriate jurisdiction and the giving of 
which will help rather than diminish its just influence as a supreme judicial 
tribunal. 

The further provision that our recourse to the Court should be by trea- 
ties merely relates to our own procedure in submitting controversies, the sub- 
mission of which is optional. It emphasizes the traditional attitude of the 
Senate as shown by our existing treaties of arbitration which require the 
assent of the Senate before a submission to arbitration is effective. 

The significant thing is that the United States has reaffirmed its historic 
policy and has offered upon conditions considered to be appropriate its sup- 
port of the Permanent Court of International Justice. We trust that this 
offer will be welcomed by the other Powers and be accepted. 

Meanwhile, the Court has been functioning and the effort is being made 
to supply it with a more authoritative and enlarged body of law through the 
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process of codification. The Court is not at liberty to decide ex aequo et bono 
unless the parties to a cause so agree. It is to render its decisions according 
tolaw. The inadequacy of the law is a matter of grave concern, and there is 
need not simply for judicial action but for appropriate legislative activity on 
the part of the civilized governments whose consent makes the law. As we 
extend the law we enlarge the opportunity of the Court to serve. 

Following the example set by the Pan American Union, the codification 
of international law has been taken up by the League of Nations. A large 
committee of jurists was assigned to the task of selecting the subjects deemed 
to be most appropriate for the consideration of conference, and subcom- 
mittees are at work upon various topics. The matter is thus taken out of the 
generalities of those who have talked rather freely of making international 
law, as though it were like passing a bill in a single legislature, and we are now 
at grips with realities. It will be a slow undertaking, but the important 
thing is that it has been begun in a systematic way. A large force of expert 
road-builders are engaged in trying to clear and make serviceable the high- 
ways of international justice. 

The year has witnessed renewed efforts to bring about a limitation of 
armament. Competitive armament is the outward sign of an inward dis- 
trust and will go on until confidence replaces fear and suspicion. It is said 
that there must be first a mental and moral disarmament, by which is meant 
that nations must feel secure and cease to think of war. If the Locarno 
treaties should fail, there would be no prospect for disarmament. If they 
become effective, the way is open, but it is one of the greatest difficulty in 
finding satisfactory standards of military strength and practicable measures 
of limitation. It would not be profitable to discuss these obstacles. I may, 
however, be permitted to say that whatever may be the difficulties in finding 
formulas for the limitation of land armaments, it ought to be possible tofollow 
up the work of the Washington Conference and to provide satisfactory limi- 
tations of auxiliary naval craft. For this purpose it is not necessary to find 
formulas for all states having ships. Here again the effort to be comprehen- 
sive may stand in the way of practical undertakings. There are only five 
Powers with navies of considerable size. These Powers are at peace and con- 
template no acts of aggression. Naval strength is relative and its standards 
may readily be defined. Competition while restricted as to the great and 
expensive battleships should not be permitted to go on with respect to the 
smaller craft. It is an economic and preventable waste which the states con- 
cerned cannot afford. It is hoped that at least this open path to further 
limitation of naval armament, which involves no sacrifice of security but 
gives relief to burdened peoples, will be pursued, and that we may next year 
record further progress in testing the sincere desire for peace by the volun- 
tary restriction of the unnecessary multiplication of the instrumentalities 
of war. 

Whatever may be before us, the prospect is better than it was a year ago. 
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We seem to be emerging from a lawless period, from conditions of extreme 
discouragement, and despite the temporary set-back the opportunity is so 
plain that it is difficult to believe that advantage will not be taken of it. 
Peace is a state of mind. If the state of mind exists, it will find expression in 
agreements and institutions, in the willingness to assume obligations of mu- 
tual self-restraint. To lose the momentum that has been gained would be an 
incalculable disaster. 

The Presipent. Mr. Clement L. Bouvé, member of the Bar of the 
District of Columbia, will now present an address on ‘‘The Confiscation of 
Alien Property.” I have pleasure in presenting Mr. Bouvé. 


THE CONFISCATION OF ALIEN PROPERTY 
By Ciement L. Bouvé 
Of the Bar of the District of Columbia 


The subject of the confiscation of alien property is a broad one, radiating 
important and extensive ramifications; so broad, that an attempt to discuss it 
thoroughly from even one of its many aspects through the medium of the 
present address is obviously out of the question. With the mention of the 
right to confiscate alien property the mind naturally adverts to those condi- 
tions which, above all others, stimulate the tendency toward the exercise of 
the power, and under which, consequently, questions concerning the right to 
exercise it most frequently arise. I refer to a state of war, the rules for the 
conduct of which constitute so important a branch of the law of nations—it- 
self, perforce, a part of the legal system of every civilized state. I shall, 
therefore, address my remarks in the main to the question to what extent, at 
this day and time, this branch of our law recognizes the right of a belligerent 
state to confiscate the property, located within its borders, of nationals of a 
country with which it is at war. 

Constant adherence to a given course of action in international inter- 
course by a single state will ultimately result in the establishment of a princi- 
ple or rule of conduct on the part of a nation which advocates or practises 
such course of action. Adherence to the principle will in the end establish a 
custom to which the state may or may not in a given case, attribute the force 
of law. But though the field of operation is international intercourse, the 
custom is not one of international intercourse until it is adopted by the civi- 
lized nations of the world. Until thus adopted, it is not binding on other 
nations, or, from the standpoint of international obligation, upon the state 
which advocates or practises it. Until the principle receives the consent of 
nations as a family, its advocacy or practice on the part of a single state can- 
not, therefore, be pointed to as an adherence to or acceptance of an inter- 
national custom. It remains but the custom of asingle state. But once the 
custom has been accepted by other states to an extent which can fairly raise 
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the question as to whether it has become a rule of international law, the rule 
of conduct observed by the state which originally advocated it constitutes an 
element to be weighed in reaching the conclusion as to whether a uniform in- 
ternational usage has in fact come into existence. Let us consider the atti- 
tude and policy of the United States toward and with respect to the question 
of the confiscation of alien property within its borders in time of war, as well 
as the custom of nations in regard to the matter. 

On May 7, 1784, Congress passed a resolution that, whereas on the 29th 
of October, 1783, instructions had been sent to the ministers of the United 
States at Versailles empowered to negotiate a peace, for concerting drafts or 
propositions of amity and commerce with the commercial Powers of Europe, 
it would be advantageous ‘‘to conclude such treaties with Russia, the Court 
of Vienna, Prussia, Denmark, Saxony, Hamburg, Great Britain, Spain, 
Portugal, Genoa, Tuscany, Rome, Naples, Venice, Sardinia and the Ottoman 
Porte,” and that in the formation of these treaties certain points be ‘‘care- 
fully stipulated,’’ among which were “that it be proposed, though not in- 
dispensably required, that if war should hereafter arise between the two 
contracting parties, the merchants of either country, then residing in the 
other, shall be allowed to remain nine months to collect their debts and settle 
their affairs, and may depart freely, carrying off all their effects without 
molestation or hindrance;” and that other classes of persons engaged in use- 
ful and peaceful pursuits should be allowed to continue the same unmolested 
by the armed forces of the enemy; “‘ but if anything is necessary to be taken 
from them for the use of such armed force, the same shall be paid for at a 
reasonable price.”’! 

This instruction is of peculiar interest when read in connection with the 
treaties with Prussia (Articles X XIII of the treaties of 1785 and 1799, and 
Article XII of that of 1828) which in many respects are identical with 
paragraph 4 of the above instruction. Thus at the outset of the existence 
of the nation the United States adopted, announced, and in every way 
attempted to foster and develop a principle—the immunity from confiscation 
of enemy private property on land—which, even at that early date had 
already crystallized into a practice mitigative of the strict and rigid rule 
which declared it to be the right of the sovereign to confiscate the property 
of an enemy wherever found. 

The ineffectiveness of the treaty provision of 1783 with Great Britain 
restoring British creditors their legal rights; the remedy applied under the 
treaty of January 8, 1802, in the form of cash compensation for confiscations 
carried out by several of the States; the provisions of Article X of the Jay 
Treaty of 1794 against the sequestration or confiscation, in the event of 
war, of debts due from individuals of the one nation to individuals of the 
other; and the views of Hamilton against “the confiscation of a property 


1 Secret Journals of the Acts and Proceedings of Congress, Vol. 3, p. 484. 
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upon the breaking out of war, which, during peace served to augment the 
resources and nourish the prosperity of a state,’’ have been made the subject 
of detailed comment in an article recently published in the Journal of this 
Society.” 

The Supreme Court decisions of that period sustain the right of the 
sovereign to confiscate, but recognize the existence of a usage modifying the 
exercise of the power. In Ware v. Hylton,’ the court characterized the con- 
fiscation of private debts as disreputable, unjust, unpolitic, destructive of 
confidence, violative of good faith, injurious to the interests of commerce, 
and in most cases impracticable; held that the rule giving the right to con- 
fiscate ‘‘is certainly a hard one, and cannot continue long among commercial 
nations”; and further characterized it as one which ‘‘ought not to have 
existed among any nations, and perhaps is generally exploded at the present 
day in Europe.” 

In Brown v. United States * Chief Justice Marshall declared that war 
gives to the sovereign full right to confiscate the property of the enemy 
wherever found; but asserted that this ‘‘rigid rule” is mitigated by the rule 
“received throughout the civilized world” that ‘“‘tangible property belonging 
to an enemy and found in the country at the commencement of war ought 
not to be immediately confiscated;” and declared that while the rule “will 
more or less affect the exercise of the right to confiscate,” it ‘cannot impair 
the right itself.” He denies that “modern usage” constitutes a rule which 
acts directly upon the thing itself by its own force, and states that “‘ when 
war breaks out the question of what shall be done with enemy property in 
our country is a question of policy rather than of law.” The actual decision 
reached was that private enemy property found within the United States in 
time of war was not confiscated by the mere fact of war, and could not be 
confiscated except by an act of Congress authorizing such confiscation; and 
this decision was based on what the great Chief Justice found to be the 
“modern”’ international rule governing the subject matter: that tangible 
property of an enemy alien thus situated “ought not to be immediately 
confiscated.” 

Wharton,* quoting Wheaton, Kent, Halleck and Woolsey, states that 
the court in the Brown case was unanimous in deciding “primarily and 
unequivocally that the right exists to confiscate enemy property found in the 
country on the advent of war.”” With this statement Professor Moore takes 
strong issue, as not being justified by the facts, alleging that a dictum merely 
was uttered to this effect. And he adds: ‘The supposition that usage may 
render unlawful the exercise of a right, but cannot impair the right itself, is 
at variance with sound theory. Between the effect of usage on rights and 
on the exercise of rights, the law draws no concise distinction.’”’® Marshall 

? Borchard, “Enemy private property,” A. J. I. L., No. 3, July, 1924. 
3 (1796), 3 Dallas, 199. # (1814), 8 Cranch, 110. 
5 Int. Law Dig., Vol. III, p. 250. 6 Int. Law Dig., Vol. VII, p. 313. 
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accepts the ‘‘modern”’ rule (of 1814) that the property described “ ought not 
to be immediately confiscated’’ as satisfactory evidence only of the fact that 
a declaration of war, while it gives the right to confiscate, does not, per se, 
effect confiscation. He did not, and from his own interpretation of the 
“modern usage,”’ could not accept it as a rule of right acting on the thing 
itself and binding upon nations. Judge Moore states that we may “turn 
for the true theory of the law to an opinion of the same great judge delivered 
twenty years later, in which he denied the right of the conqueror to confiscate 
private property, on the ground that it would violate the modern usage of 
nations which has become law (United States v. Percheman, 7 Peters, 51).” 7 
This would necessarily seem to imply that at the end of the twenty years 
intervening between the Brown and Percheman decisions Marshall had come 
to recognize the fact that the “‘modern usage” that property so situated 
“ought not to be immediately confiscated’’ had been displaced by a generally 
accepted principle that it could not be lawfully confiscated. The right to 
confiscate, of which, in 1814, Marshall had entertained no doubt, had been 
impaired by the crystallization of the rule of mitigation into a rule of law. 

A similar instance is afforded by the decision of the Supreme Court in 
the case of the Paquete Habana* where the property involved was not enemy 
property on land. It was there contended that international law recognized 
no exemption from capture of enemy fishing boats; and Lord Stowell’s judg- 
ment in the case of the Young Jacob and Johanna (1798), in which he declared 
the exemption to be based on “‘a rule of comity only and not of legal deci- 
sion,’’ was principally relied upon to support this view. On this point Jus- 
tice Gray, speaking for the majority of the court, declared: 

But the period of a hundred years which has since elapsed is amply 
sufficient to have enabled what originally may have rested in custom or 
comity, courtesy or concession, to grow by the general assent of civilized 
nations, into a settled rule of international law. As well said by Sir 
James Mackintosh: “In the present century a slow and silent, but very 
substantial mitigation has taken place in the practice of war; and in 
proportion as that mitigated practice has received the sanction of time 


it is raised from the rank of mere usage, and becomes part of the law 
of nations.”” Discourse on the Law of Nations; 1 Misc. Works, 360. 


The court referred to the case of Brown v. United States, saying: 


There are expressions of Chief Justice Marshall which, taken by 
themselves, might seem inconsistent with the position above main- 
tained, of the duty of a prize court to take judicial notice of a rule of 
international law, established by the general usage of civilized nations 
as to the kind of property subject to capture. But the actual decision in 
the case, and the leading reasons on which it was based appear to us 
rather to confirm our position. (Italics volunteered.) 


Thus, under the Percheman decision, rendered in 1834, Marshall had de- 
clared it to be the law of nations that private property on land was exempt 
7 Moore, Int. Law Dig., Vol. VII, p. 313. 8 (1899), 175 U.S. 677. 
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from confiscation as enemy property; and in 1899, and upon the same au- 
thority, the Supreme Court in the case of the Paquete Habana had so declared 
with respect to property of a certain type upon the sea. 

During the Civil War, Congress passed the Confiscation Acts of 1861 
and 1862. The first ‘‘ was aimed exclusively at the seizure and capture of 
property used in aid of the insurrection. The Act of July 17, 1862, pro- 
ceeded upon the entirely different principle of confiscating property without 
regard to its use, by way of punishing the owner for being engaged in re- 
bellion, and not returning to his allegiance.”"® The Abandoned and Captured 
Property Act of 1863 was an exercise by the government of its rights as a 
belligerent, but at the same time it ‘‘ recognized to the fullest extent its duties 
under the enlightened rules of modern warfare. . . .”'° A reference to these 
acts is of interest here only as they indicate the views of this government 
concerning its right to deal in time of war with private property belonging to 
persons affiliated with a community to which, although steadfastly refusing 
to recognize it as alien, the government was bound to concede the character 
of enemy. 

There seems, to my mind, to exist every reasonable ground for the con- 
clusion that long before 1899, the date of the First Hague Conference, the 
rule had been universally accepted among civilized nations that private 
property is exempt from confiscation in time of war. In 1856, Lord Palmer- 
ston had expressed the hope that ‘‘in the course of time those principles of 
law which are applied to hostilities by land, may be extended without excep- 


tion to hostilities by sea, so that private property shall no longer be the object 
of aggression on either side.”’"' Article 38 of the Brussels Convention of 1874 
contained the provision that “private property cannot be confiscated,” ” 
and was adopted at the Hague Conference of 1899 as in the Brussels draft.” 

John Hay closed his instructions to the American delegation to the 
First Hague Conference with the following admonition: 


As the United States has for many years advocated the exemption 
of all private property not contraband of war from hostile treatment, 
you are authorized to propose to the conference the principle of extend- 
ing to strictly private property at sea the immunity from destruction or 
capture by belligerent powers which such property already enjoys on land, 
as worthy of being incorporated into the permanent law of civilized 
nations. 


In a report presented at that conference by Mr. Rolin it is stated: 


The four Articles 44—47 are the Brussels Articles 36 to 39, inclusive, 
with some very slight changes. They set forth the recognized essential 


® Moore, Int. Law Dig., Vol. VII, p. 291, citing Oakes v. United States, 174 U. S. 788. 
10 Young v. United States, 97 Wall. 39, 60. 

11 Scott, Hague Conferences, Vol. II, of 1907, p. 757. 

12 Scott, op. cit., 1899 Conf., p. 488. 

18 Scott, Hague Peace Conferences, American Instructions and Reports, p. 9. 
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principles which must serve the invader and the occupant as a general 
rule of conduct in his relations with the population. These principles 
safeguard the honor and lives of individuals and their private prop- 
om... * 


The 1899 Hague Conference did not adopt the American proposal as to 
the exemption from confiscation of private property at sea; but in Article 46 
of the annex to the Convention with Respect to the Laws and Customs of 
War on Land, provided that “family honors and rights, individual lives and 
private property, as well as religious convictions and liberty, must be re- 
spected. Private property cannot be confiscated;”’ thereby stating the rule 
exempting private property from confiscation in practically the same terms 
as those in which the Brussels draft had proclaimed it a quarter of a century 
before. 

At the Hague Conference of 1907, Article 46 was included in the corre- 
sponding annex to the same Convention, the word “liberty,’’ used in 1899, 
being substituted by that of “practice.” The broad principle of the exemp- 
tion of private property at sea was again proposed by the American delegates 
and again rejected; but an examination of the discussions and proceedings 
show that when Mr. Choate, as first American delegate, arguing in support of 
the principle, pointed by way of analogy tothe exemption from confiscation of 
private property on land as a principle ‘‘ which is now established for cen- 
turies by the usages of nations,’ his statement was often corroborated and 
not gainsaid even by his opponents on the floor. 

The immunity from confiscation of alien property on land in time of war 


stands in the records of these great international compacts, not as the an- 
nouncement of a new principle obtaining its original force by convention, but 
as a solemn affirmation of an existing doctrine already incorporated into the 
practice and law of nations. 

Says Oppenheim, writing in 1911: 


Although several writers maintain that according to strict law, the 
old rule, in contradistinction to the usage which they do not deny, is 
still valid, it may safely be maintained that it is obsolete, and that 
there is now a customary rule of international law in existence prohibit- 
ing the confiscation of private property, and the annulment of enemy 
debts on the territory of a belligerent. 


When the United States entered the World War, Great Britain, France, 
and Germany had already put into effect their policies of conservation, 
sequestration and liquidation of enemy property situated within their 
borders. The measures taken by these Powers are carefully analyzed by 
Professor Garnerin his admirable work, International Law and the World War."® 
In certain instances, he says, these measures deteriorated into what was in 


14 Annex to minutes of meeting of July 5, Scott, Hague Conferences, Conference of 1899, 
pp. 414, 428. 
15 International Law, 1912 ed., Vol. II, p. 139. 16 Vol. I, pp. 86-101. 
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effect ‘‘a policy of spoliation and confiscation.”” What is worthy of comment 
here is that all three nations were loud in their assertion of the principle of the 
immunity of private property from confiscation, and mutually denounced 
what they declared to be confiscation effected under another name as viola- 
tive of the law of nations. 

With the entrance of the United States into the war, millions of aliens, 
the subjects of the Powers with whom the United States had come into con- 
flict, were residing in its territory; and hundreds of millions of dollars’ worth 
of alien (enemy) owned property was located within its jurisdiction. As 
stated by the House Committee on Interstate and Foreign Commerce, in 
recommending the passage of the original Trading With the Enemy Act,’ 
“never were the industrial, commercial and financial resources of belligerent 
nations so vital to the success of war as now.”’ 

Speaking of the enforcement of the act, Professor Garner says: 


Seizures and sales were in the main limited to property owned, not 
by enemy aliens residing in the United States, but by enemy subjects 
residing or domiciled in the enemy country and embracing persons 
actually engaged in making war against the Government and people of 
the United States. .. . 

If it was intended that the proceeds should be held in trust for the 
benefit of the owners, with whom an accounting should be made at the 
close of the war, the act may be justified, although it is difficult to see 
what military purpose was subserved by it. If, on the contrary, no 
such restitution was contemplated or intended, the measure was one of 
plain confiscation and it is hard to see how it can be reconciled with the 
established rule of international law in respect to the immunity of 
private property in land warfare. 


It is worthy of particular notice that the Trading With the Enemy Act, 
in defining the word ‘“‘enemy” in connection with enemy property, did not 
describe as coming within that classification the citizens or subjects of the 
nations with which the United States was at war and who were residing 
within the United States, merely because they were such citizens or subjects. 
“It does not appear,” says Professor Garner, “that the property of any 
German subject residing in the United States, or not actually engaged in 
making war against the United States, or not interned, was seized or sold.” 

Honorable Charles Warren, largely the draftsman of the original act, on 
the occasion of the hearing before the subcommittee of the Committee on 
Commerce of the United States Senate!* stated: 

The theory of the bill is that enemy property . . . if the President 

so directs, shall be temporarily conscripted by the Government .. . 

to be paid back to the enemy or otherwise disposed of at the end of the 

war, as Congress shall direct. In other words, we fight the enemy with 


his own property during the war; but we do not permanently con- 
fiscate it. 


17H. Rep. 85, 65th Cong. 1st Session. 
18 65th Cong. 1st Session, H. R. 4960, 131-132. 
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Extracts from an official statement approved by the President, made by 
the Alien Property Custodian on November 14, 1917, read as follows: 


The broad purpose of Congress as expressed in the Trading With 
the Enemy Act is, first, to preserve enemy-owned property situated in 
the United States from loss, and secondly, to prevent every use of it 
which may be hostile or detrimental to the United States. . . . There 
is of course no thought of the confiscation or dissipation of the property 
thus held in trust. 


In a report of June 21, 1917,!° the House Committee on Interstate and 
Foreign Commerce asserted that “the purpose of the bill is not to create new 
international rules or practices, but to define or mitigate them.” 

In a favorable report on this measure, submitted August 31, 1917,?° 
Senator Ransdell said: 


The purpose of this bill is to mitigate the rules of law which pro- 
hibit all intercourse between the citizens of warring nations. .. . It 
also provides for the care and administration of the property and 
property rights of enemies and their allies in this country pending the 
war. .. . Under the old rule, warring nations did not respect the 
property rights of their enemies, but a more enlightened opinion pre- 
vails at the present time, and it is now thought to be entirely proper to 
use the property of aliens without confiscating it. 


In discussing the amendment of March 28, 1918, whereby the Custodian 
remained vested with all the powers of a common-law trustee and was given 
in broad terms the right to dispose of the property seized by him as if he 
were the actual owner, Senator Martin said: ‘‘The amendment simply 
provides that this property shall be put fairly on the market;” and with 
respect to this point the Attorney General has expressed himself as follows: 


I am of opinion that it was the intention of Congress that any 
disposition by sale of the property which comes into the possession of 
the Alien Property Custodian should be only at a substantial and fair 
consideration, the proceeds, of course, under other provisions of the 
Act, being paid into the Treasury of the United States, there to await 
the further action of Congress.” 


In a favorable report made upon proposed legislation for the relief of 
certain classes of aliens whose property had been seized under the Act 2? it 
was stated: 


The United States, while holding approximately $556,000,000 
worth of private property which it found in this country, belonging to 
individual citizens of enemy countries residing in their country at the 
outbreak of the war, and still residing there, does not intend to confiscate 
this property. It was the intention of Congress when the property was 


19H. Rep. 85, 65th Cong. 1st Session. 

20S. Rep. Nos. 111 and 113, 65th Cong. Ist Session. 

2131 Op. Atty. Gen. 463. 

22 See H. Rep. 1089, June 2, 1920, 66th Cong. 2nd Session. 
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taken that it should merely be held in custody during the war, and 
that, after the war, the property or its proceeds should be returned to the 
owners. It has never been the purpose or practice of the United States 
to seize the private property of a belligerent to pay our government’s 
claims against such belligerent. Such practice is contrary to the spirit 
of international law throughout the world. 


The bill was passed by both House and Senate shortly after the render- 
ing of the report.” 

In a separate opinion in the case of the Swiss National Insurance Co. ». 
Miller,“ Mr. Justice McReynolds, after reviewing at length the original 
Trading With the Enemy Act and subsequent legislation, states that “‘con- 
fiscation is everywhere disavowed;’’ and that the intent to conserve and 
utilize enemy property upon a basis of practical justice, and to prevent the 
owners from receiving benefits therefrom until after the war, but without 
ultimate confiscation, is clear. 

The expressions of some of the lower Federal courts with respect to 
confiscation are of interest. It has been stated that “it is presumed that 
the United States will not confiscate property in the hands of the Alien 
Property Custodian.” * 

“T take it,’ says Judge Learned Hand, “that the United States was 
not looking for plunder, but to prevent enemies from owning property 
within its borders. . . . Congress has not yet committed itself to confisca- 
tion of enemy property, and the rules of international law have been against 
it for two centuries;’’ ** and in the case of Stoehr v. Wallace,?’ he says that 
the plaintiff ‘‘has some expectation that Congress may not apply its power 
under section 12 to the stern extremity of confiscation when peace finally 
comes.” ‘Up to the present time in any case,” says the same judge,”* “‘it 
(the national power) has not been exercised to the full extent of confiscation, 
as might have been done.” Says another court: “‘The Trading With the 
Enemy Act is not for the confiscation of property. It is rather for its con- 
servation.” 2° And another: ‘‘Congress might have provided for the con- 
fiscation of enemy property, but it did not do so. The Act on its face is 
plainly not confiscatory.”*® And still another refers to results which 
would follow in a given case, ‘‘in default of the later exercise by Congress of 
the power of confiscation now seldom brought into play in the practice of 
enlightened nations.” *! 

A very recent decision of the Supreme Court * sustained the right of the 


23 Congressional Record, Vol. 59, part 8, pp. 8429-8475. 24 267 U.S. 42. 

28 Banco Mexicano, etc. v. Miller, et al, Court of Appeals, D. C., 1922, 289 Fed. 924. 
% Stoehr v. Miller, U. 8. D. C., S. D. N. Y., 1923. 27 269 Fed. 827. 

28 In Kahn v. Garvin, 263 Fed. 909, 916, 1920. 

29 In re Gregg’s Estate, Penna. Sup. Ct. 1920, 266 Pa. 189. 

3° Sup. Ct. King’s County, N. Y., 106 N. Y. Misc. 545. 

*t Techt v. Hughes, N. Y. Ct. App. 1920, 229 N. Y. 222. 

# Littlejohn & Co. v. U. S., Adv. Opinions Sup. Ct., Mar. 15, 1926, p. 207. 
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President to take possession of and title to an enemy-owned merchant vessel 
in an American port at the outbreak of war, by authority of joint resolution 
of May 12, 1917. In its decision, the court said: 


We do not doubt the right of any independent nation so to do 
without violating any uniform or commonly accepted rule of interna- 
tional law. . . . Certainly, all courts within the United States must 
recognize the legality of the seizure; the duly expressed will of Congress 
when proceeding within its powers is the supreme law of the land. 


The court’s attention was called to Articles 1 and 2 of Convention VI 
of the Hague Peace Conference of 1907, the first of which provides that “‘it is 
desirable’ that merchant ships in the ports of a belligerent Power at the 
outbreak of war should be allowed to depart freely; and the second that a 
merchant ship unable to leave or not allowed to leave, should not be con- 
fiscated. And its attention was further called to the practices of the British 
prize courts with respect to the matter. The court pointed out that “the 
United States did not approve that convention;’’ concluded that the rule of 
international law was that states, unless limited by convention, are free to 
confiscate enemy ships in their harbors when war occurs; and that this rule 
was recognized by the Hague Conference, which sought by agreement to 
modify it. 

The reason why the United States did not approve the convention was, 
not because it felt that the provision went too far in protecting such property, 
but because it did not go far enough. Mr. Choate states in his report that 
it was the view of the American delegation “that the privilege [of free de- 
parture] had acquired such international force as to place it in the category 
of obligations,’”’ and it opposed the articles of the convention which ‘‘regard 
it as a delay by way of favor, and refer to the practice as desirable.” It 
refused to agree to Article 2, feeling that in practice “it would approach 
confiscation.” * The opinion should not be taken as holding that the vessel 
in question was, under that joint resolution, subject to confiscation; but as 
deciding that, by the seizure, a valid title and possession passed to the 
United States. That confiscation was not contemplated, would seem to be 
clear, for it is to be noted that Section 2 of the joint resolution in question 
authorizes the appointment of a Board of Survey to which was assigned the 
duty of ascertaining the actual value of any vessel that might be thus taken, 
its equipment and all the property contained thereon, and of making a 
written report of its findings to the Secretary of the Navy; such findings 
to be ‘‘ considered as competent evidence in any proceedings on any claim 
for compensation.” 

Section 5 of the Treaty of Peace with Germany provides that the prop- 
erty of German subjects seized under the Trading With the Enemy Act shall 
be held to await the disposition of Congress. So does the Trading With the 


33 Scott, Hague Peace Conferences, American Instructions and Reports, pp. 107-109. 
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Enemy Act, the terms of which have so many times been found by the 
courts to constitute a disavowal of any intent to confiscate enemy property. 

It is not perceived that the United States, either by the Treaty of Berlin 
or by the seizure of enemy property in this country under the Trading With 
the Enemy Act, has repudiated its traditional policy and practice of regard- 
ing such property as exempt from confiscation in time of war. If the above 
view is correct, there has been no disregard by the United States of that 
principle of the law of nations that private property on land is not lawfully 
subject to confiscation. 

Article 297 of the Treaty of Versailles provides that: 

Subject to any stipulations which may be provided for in the 
present treaty, the Allied and Associated Powers reserve the right to 
retain and liquidate all property, rights and interests belonging . . . to 
German nationals, or companies controlled by them within their terri- 
tories, colonies, possessions and protectorates, including territories 
ceded to them by the present treaty. 


Under this treaty, the enemy country is to compensate its expropriated 
nationals. It is difficult to see how provisions which contemplate compensa- 
tion for property seized, announce a policy of confiscation. Conceding for 
the sake of argument only that the terms of a single treaty of peace, irrespec- 
tive of the importance or numbers of the parties signatory thereto, could 
destroy a principle of international law founded upon a usage maintained by 
those parties for several generations, the intent to repudiate must, it is 
thought, be expressed in unmistakable terms. But as no single nation, or 
separate group of nations, can make international law, neither can they un- 
make it; for to unmake it means the substitution of a new rule for the old. 
“A right,” says Marshall in the case of The Antelope, “ which is vested in all 
by the consent of all, can be divested only by consent.” 

The extent to which a state will exert the national power in war time is 
always a matter of conjecture. The extent to which the power may be 
“lawfully” exercised is necessarily bounded by the inhibitions and restric- 
tions imposed by the law of nations, and (where they exist) by limitations 
imposed by the municipal law. This principle, in its application to the 
United States, has been announced on various occasions. 

In expounding the Constitution, which contains no express limitations 
on the war powers of the government, ‘‘a construction,” says Marshall in the 
Brown case,** “ ought not lightly to be admitted which would give to a decla- 
ration of war an effect in this country it does not possess elsewhere;’’ and 
Story, in the dissenting opinion in that case, states that the executive, in 
exercising the war powers with which he is vested, “‘cannot lawfully tran- 
scend the rules of warfare established among civilized nations. He cannot 

4 See Miller v. Ship Resolution, 2 Dallas 1, 4 (1781); The Scotia, 14 Wall. U.S. 170, 187, 
(1871); The Paquete Habana, 175 U. 8. 677, 711 (1900); The Antelope, 10 Wheat. U. S. 
(1825), 66, 122. % 8 Cranch, 125. 
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lawfully exercise powers or authorize proceedings which the civilized world 
repudiates and disclaims.” “The power to prosecute war granted by the 
Constitution,” says Justice Field** “. . . isa power to prosecute war according 
to the law of nations, and not in violation of that law. The power to make 
rules concerning captures on land and water is a power to make such rules as 
Congress may prescribe, subject to the condition that they are within the 
law of nations.”” And the learned justice quotes Kent, that as an independ- 
ent nation the United States became “‘subject to that system of rules which 
reason, morality and custom had established among the civilized nations of 
Europe as their public law;’’ and Halleck, that the United States is not 
freed from the prohibitions of the law of nations regarding the conduct of 
war merely because they are not inserted in the Constitution. 

In the case of the Paquete Habana, so often referred to, Justice Gray de- 
clared the position of the majority of the court to be that it was ‘“‘ the duty of 
a prize court to take judicial notice of a rule of international law established 
by the general usage of civilized nations as to the kind of property subject to 
capture.” 

In several of the decisions, already quoted, which applied the law of the 
Trading With the Enemy Act, the courts, directly or indirectly, assert the 
existence of a power in Congress to confiscate the property in question. 
This should not, it is thought, be taken to mean that, once the question of a 
right claimed in connection with such an act of confiscation has been properly 
presented for determination, the point of whether the exercise of the power 
constituted a violation of the law of nations could not receive judicial cog- 
nizance.*” For, to adopt the language of the Supreme Court in the case of 
the Paquete Habana, supra, “international law is part of our law, and must be 
ascertained and administered by courts of justice of appropriate jurisdiction 
as often as questions of right depending upon it are duly presented for their 
determination.” 

It has been judicially recognized that “ neither the law of nations nor the 
faith of the United States would justify the legislature in authorizing the 
annulment of rights or titles secured by treaties consistent with the general 
law of nations or modern usages thereof ;’’** and the doctrine is well estab- 
lished that statutes should always be construed in the light of the purpose 
of the government to act within the principles of international law.*® 


The PrREsIDENT. Discussion is now in order. The presiding officer is 
always required at these meetings to call attention to the rule limiting each 


36 Dissenting opinion in Miller v. United States, 11 Wall. 268, 315, 316. 

37 See J. Whitla Stinson, ‘Title to German Ships Seized by the United States during the 
World War,” Univ. of Penna. Law Review, November, 1923; and “ International Sanctions 
and American Law,” A. J. I. L., Vol. XIX, No. 3, July 1925. 

38 Stinson, International Sanctions, etc., supra, citing U. S. v. Clarke, 8 Peters (1834), 
436; see Chirac v. Chirac, 2 Wheat. U. S. (1817), 259, 269, 272, 277; Carneal v. Bank, 10 
Wheat. U. S. (1825), 18. 39 MacLeod v. United States, 229 U. S. 414, 434. 
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speaker to ten minutes and putting upon the presiding officer the duty of 
calling attention to the expiration of that time. (After a pause.) I suppose 
we have not yet gone far enough in our proceedings to feel in the mood for 
discussion, but judging by precedents, we will have plenty of it before we 
get through with our annual meeting. 


ELECTION OF COMMITTEE ON NOMINATIONS 


The PrEesIpENT. Apparently no one desires to present matter in dis- 
cussion. By an amendment to the Constitution, it is necessary at the first 
session of the annual meeting to select five members of the Society to act as 
a nominating committee to nominate officers for election. 

Professor D. Epwin Dickinson. Mr. President, I should like to place 
in nomination for membership on the Committee on Nominations, Professor 
Jesse S. Reeves, Mr. Fred K. Nielsen, Mr. Miles M. Shand, Professor Charles 
E. Hill, and Mr. Arthur K. Kuhn. 

The PresipEenT. Are there any other nominations for membership on 
the NominatTinG CoMMITTEE? The Constitution provides that the Nomi- 
NATING COMMITTEE shall be selected by ballot. Do you desire to ballot, or 
will you allow the Secretary to cast the ballot? 

Professor Puitip M. Brown. Mr. President, I move that the Secre- 
tary be instructed to cast the unanimous ballot of the Society for the gentle- 
men named. 

(The motion was agreed to.) 

The PresipENT. With his usual efficiency, Mr. Finch has already cast 
the ballot and the nominees are declared to have been constitutionally 
elected as members of the Committee on Nominations. 

Before adjourning, I will call your attention to the fact that tomorrow 
at ten o’clock a round table conference will be held on the Function and 
Scope of Codification of International Law, at which Professor Reeves will 
preside. In the afternoon at two o’clock, a round table conference on the 
Codification of International Law in Respect to Nationality will be presided 
over by Dr. Stowell. Tomorrow evening we shall have the pleasure of 
listening to Dr. Bustamante and Mr. Wickersham on the subject of the 
progress that is being made here and there with respect to the codification 
of international law. 

If there is no further business to come before the Society at this time, I 
declare the meeting adjourned until tomorrow morning at ten o’clock. 

(Whereupon at 10.15 o’clock p. m., the Society adjourned until tomor- 
row, Friday, April 23, 1926, at 10 o’clock a. m.) 




















SECOND SESSION 
Friday, April 23, 1926, at 10 o’clock a. m. 
ROUND TABLE CONFERENCE ON THE FUNCTION AND SCOPE OF CODIFICATION 
IN INTERNATIONAL LAW 
1. What is the function of codification in international law? Should it include 
legislation as well as restatement? 
2. What is the most effective form of codification in international law? Treaties, 
uniform legislation, uniform declarations, or a code of persuasive influence? 
3. What are appropriate subjects for codification in international law? Should 
fundamental premises or principles be included as well as substantive rules? 

The conference was called to order at 10 o’clock a. m. by Professor Jesse 
S. Reeves, of the University of Michigan, presiding. 

The CuarrMan. Ladies and gentlemen: You will notice by the pro- 
gram that the committee have arranged the program providing for two ses- 
sions having to do with the subject of the codification, the first dealing with 
the more general topics, and the second taking up one special topic for con- 
sideration. The plan for this morning is to have the discussion opened with 
two speakers, and thereafter the discussion is to be thrown open to the house. 
According to the program, you will see that the general topic is ““The Func- 
tion and the Scope of Codification in International Law,” but under it are 
three subheads, each one of the three having two separate questions; so I 
think the possibilities of a comparatively wide range of discussion are rather 
large and I trust the audience will take advantage of that fact. 

The discussion will be opened by Professor James W. Garner, Professor 
of Political Science in the University of Illinois. 


THE FUNCTION AND SCOPE OF CODIFICATION IN 
INTERNATIONAL LAW 
By James W. GARNER 
Professor of Political Science, University of Illinois 


Mr. Chairman, ladies and gentlemen: Whether, as Lord Robert 
Cecil asserted in the First Assembly of the League of Nations, we have not 
yet reached the stage where it is desirable to codify international law—a view 
which is held by a good many other English jurists—it is unnecessary to dis- 
cuss here, even if my time permitted. It is sufficient to say that the world 
appears to have reached a contrary conclusion. In these circumstances, the 
only questions with which we are now concerned relate to the scope of the 
task and the methods of procedure by which it can be achieved in the most 
intelligent, practicable and expeditious manner. 

It is quite clear that what the public demands is something more than 
codification in the restricted sense in which the term is commonly understood 
by lawyers and text-writers, that is, a mere restatement in written and 
orderly form of the existing well settled rules, mainly of the customary law. 
It was this latter sort of codification which the Brussels Conference of 1874 
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undertook in respect to the laws of land warfare—‘to consecrate,’’ in the 
language of the president of the conference, ‘‘the rules universally admitted.”’ 
It was this sort of codification also which the Declaration of London repre- 
sented, at least in the opinion of its authors as expressed in the preamble. 

Codification in this narrow sense would be a relatively simple task, and 
while it would possess the advantages which flow from clearness and pre- 
cision of statement in the law, jurists are not lacking who doubt whether the 
benefit would be worth the time and effort required to achieve it. 

Whatever the facts may be as to this, the advocates of codification 
today are not content with a mere restatement of the existing rules. They 
demand, in addition, the alteration, rehabilitation and readaptation to new 
and changed conditions, of rules which have become inadequate, out of date, 
or obsolescent. More important still, they demand an extension of the em- 
pire of the law to cover a multitude of relationships which have become inter- 
national in character, but which at present are regulated by the municipal 
law of the various states which compose the international community. 

Now this clearly involves the reaching of agreement as to what the law 
shall be in respect to many matters concerning which there are no existing 
rules of international law. In short, it involves legislation, although its 
advocates persist in calling it codification, which it certainly is not. Never- 
theless, it is not sufficient to reject it merely because it is masquerading 
under the cloak of an unscientific terminology. The desirability of the 
undertaking should be judged upon its intrinsic merits without reference to 
the accuracy or inaccuracy of the terms by which it is popularly described. 

The demand, it is submitted, is a natural and legitimate one. As 
everybody knows, the progress of international law has lagged behind the 
development of international relations, with the result that the rédle which 
it has played in serving the common interests of the international commu- 
nity has admittedly been disappointing. What an English judge recently 
said in regard to the function and development of the common law may be 
equally said of international law. He observed that the common law “ must 
face and deal with changing and novel circumstances. Unless it can do 
that, it fails in its function and declines in dignity and value. An expanding 
society demands an expanding common law.” All will agree with our col- 
league, Professor Hyde, that “the welfare of international society requires a 
fresh enunciation, by codification or otherwise, of the principles of law that 
are hereafter to govern the conduct of states.” 

The tentative list of subjects proposed by the Committee on Progressive 
Codification suggests appropriate starting points, though of course it is not 
intended to be exhaustive. All recognize that there is an urgent need for 
agreement upon general rules in respect to the status of state-owned ships 
employed as ordinary carriers of commerce, upon international extradition, 
upon certain aspects of the question of the acquisition and loss of nationality, 
upon the international responsibility of states for injuries sustained by aliens, 
and upon most of the other subjects suggested by the committee. There is, 
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however, room for doubt as to whether the same urgency exists in regard to 
the need of agreement upon certain other matters which the committee has 
placed upon its list, such as the privileges and immunities of diplomatic 
representatives, measures for the suppression of piracy, and the exploitation 
of the products of the sea. I venture to suggest that agreement upon rules 
and principles relative to such matters as state succession, international 
servitudes, the protection of submarine cables, the interpretation of treaties, 
conditions upon which new states and de facto governments should be recog- 
nized and the status of those which are unrecognized, and, finally, perhaps 
suitable criteria for distinguishing between domestic and international 
affairs and between justiciable and non-justiciable disputes, for the purpose 
of arbitration, would be of more importance and is therefore more urgent. 

I am informed that there has been considerable pressure from some of 
the members of the committee in favor of taking up the laws of war and 
neutrality, but it has decided, wisely in my opinion, not to occupy itself, for 
the present at least, with that part of international law. In my judgment, 
the time has arrived when statesmen and jurists should devote less of their 
time and energies to the formulation of rules as to how the general killing 
shall be carried on and the instruments which may be employed in doing it, 
and more to the reaching of agreements upon rules which shall govern states 
in their normal and peaceful relations. 

Nevertheless, there are certain questions relative to the legal effects of 
the existence of a state of war which, it seems to me, stand on a different 
footing and upon which general rules are desirable. Such are the effect of 
war upon treaties, upon executory contracts between parties who subse- 
quently become enemies, upon the capacity of enemy aliens to resort to the 
courts for the protection and enforcement of their legal rights, and upon the 
liability of their property to confiscation. As is well known, the status of 
treaties and private contracts at the close of the late war was one of great 
confusion and chaos; there was a wide difference of opinion as to the effect 
which the war had upon them, and the whole matter had to be adjusted by 
the treaties of peace; that is, their status was determined by the victorious 
belligerents under circumstances in which passions and animosities, as well 
as juridical principles, affected the decisions reached. 

Aside from the much controverted Article 23 of the Hague Convention 
of 1907 relative to the conduct of war on land, which was intended by its 
authors to insure to enemy aliens the right of recourse to the courts for the 
enforcement of their contractural rights, but which has been interpreted 
otherwise by the British Foreign Office and the English courts, the whole 
matter of the rights of enemy aliens lies outside the domain of international 
law. 

Now I come to the procedure and methods of codification. The sug- 
gestion of some jurists, among them Professor Baker of London, Dr. Hans 
Wehberg of Berlin, and our distinguished Chairman, Professor Reeves, that 
the development of international law might better be left to an international 
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court if there were one with appropriate jurisdiction, is not likely to find 
general approval, if it is meant to imply that the court should have power to 
make rules of law where there are none. The objection to the whole idea 
was well expressed by Mr. Nielsen in his argument before the Anglo-Ameri- 
can Mixed Claims Commission in the Philippine Cable Case, and illustra- 
tions of it are often found in the special agreements by which disputes are 
referred to arbitration and which lay down the rules of law which the arbi- 
trators are required to apply. For this very reason most jurists consider 
that the establishment of an international court has accentuated rather than 
diminished the necessity for codification. 

It is submitted that the determination of the law in cases in which the 
usage of different nations is not uniform, or which, as is not infrequently the 
case, is directly in conflict, is a legislative rather than a judicial function, 
and states generally are not likely to consent to confer that power upon an 
international tribunal. The development of the law, therefore, must take 
place through other agencies and by other processes than judicial 
interpretation. 

Without going into detail, I venture to suggest that there are three 
stages through which the process of all intelligent codification must go and 
three different sets of bodies and authorities which must participate and 
collaborate in the task. 

The first of these, the preliminary task of assembling and organizing 
the materials and of drafting the projets, should be confided to a relatively 
small body, preponderantly jurists, but including experts in other fields 
than the law—military, naval, aéronautic, maritime—depending upon the 
nature of the branches of the law which it is proposed to codify. Some 
jurists like Mr. Root and Judge Baldwin are of the opinion that these experts 
should be neither government functionaries nor private persons appointed 
by governments as their representatives, for the reason that in such cases 
there is too great a likelihood that they will be diplomats or even politicians, 
and who in any case will regard themselves as advocates of the traditional 
views and practices of their own country. In all probability they would be 
subject to instructions and therefore not free to accept compromises and 
conclude agreements which varied from their instructions. 

The objections appear to me to be sound and valid. Codification by 
an international conference representing the whole body of states, such as 
is now being advocated in this country, is objectionable unless it is preceded 
by this technical preliminary work of experts. Such a conference would 
necessarily be a general assembly, and therefore too large, too cumbersome, 
and too unwieldy to perform the difficult and necessarily slow work of codi- 
fication. The experience of the two Hague Peace Conferences afforded con- 
vincing evidence of this fact. Mr. Root has remarked that the work of the 
first Hague Conference would have been a “complete failure” had it not 
been for the preliminary technical work which had been done by the Institute 
of International Law and which was available to the conference. Three of 
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the best examples of recent international codification, the Air Convention of 
1919, the Statute of the Permanent Court, 1920, and the proposed Rules for 
the Regulation of Aérial Warfare, 1922, were all the work of relatively small 
bodies (committees or commissions) of experts. Their elaboration by 
unwieldy diplomatic conferences would have been quite impossible. 

Professor P. J. Baker, of the University of London, has raised an objec- 
tion to codification by what he calls “lawyers’ commissions” for the reason, 
he says, that questions of policy are certain to arise and the solutions proposed 
by lawyers are not likely to commend themselves to governments whose ratifi- 
cations must be obtained. Itisafair question to raise, however, whether the 
recommendations of a technical commission of the League, which he prefers 
to lawyers’ commissions, would prove any more acceptable to governments. 
As I have indicated, any commission which is charged with the drafting of a 
code which embraces rules concerning military, naval, aérial, maritime and 
other non-legal matters, should and most likely will be composed in part of 
experts who are not lawyers. As to the determination by such a commis- 
sion of questions of policy, it is not assumed that its réle will include this 
task. That will rather devolve upon the conference to which the draft will 
be submitted, and which represents the second stage in the process as I 
conceive it. Questions of policy will there be threshed out and agreements 
reached. 

Finally, the draft as thus agreed upon will be referred to the various 
governments for their acceptance, and this represents the third and final 
stage in the procedure. Thus in the process the jurists and other technical 
experts, the statesmen and diplomats in conference, and the various govern- 
ments will collaborate and have a voice. This is the course, I take it, which 
the Council and Assembly of the League had in mind in constituting the 
present committee on codification. When its report is made, another com- 
mission will be appointed to prepare a draft or drafts; they will be laid before 
a general conference representing the whole body of states, and whatever is 
agreed upon will be referred to the various governments for their considera- 
tion and decision. 

Professor Baker and Professor Hudson appear to prefer the method of 
codification which has been followed heretofore, and lately with considerable 
success, namely, through the agency of “law-making conferences.’”’ Now 
that we have the League of Nations, through whose machinery conferences 
can be quickly summoned and which has its various technical commissions 
well equipped to do the necessary preparatory work, there is no need, they 
argue, to have recourse to lawyers’ commissions. 

It may be observed, however, that the League does not possess technical 
commissions or other machinery for elaborating drafts of codes covering 
many matters of international law, some of which the committee on codifica- 
tion has placed upon its tentative list as being in urgent need of codification. 
It has no commission which is specially qualified to prepare drafts of codes 
dealing with extradition, nationality, prescription, jurisdiction over foreign 
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merchant vessels, and numerous other questions. It is not easy to see, 
therefore, how the services of jurists can be dispensed with. 

Whatever procedure is adopted, one thing is clear: Any achievement 
which approximates a complete codification of international law, even if we 
exclude the law of war, must, if it is thoroughly done, require a long period 
of time. It is submitted that the task should be done by piecemeal; it must 
be codification by compartments, as it were. It should begin with those 
matters upon which agreement is most urgent and pass from these to others, 
somewhat as the excellent work of the Institute of International Law has 
proceeded. Considering the magnitude, the difficult nature of the task, 
and the existing constitutional arrangements which make necessary the 
approval of governments, it must necessarily be a slow process. Festina 
lente is the rule upon which we ought to proceed. Those who appear to 
think it can be done in the course of a few months would do well to remember 
that the most notable achievement under the name of codification since 
Napoleon’s day—the preparation of the German Civil Code—was the work 
of a generation of study, discussion and of criticism. The first commission 
of jurists which elaborated the preliminary draft, labored for thirteen years 
on it. A second commission bestowed six years more of labor upon it. It 
was finally adopted in July, 1896, twenty-two years after the task was begun. 
Is it likely that the preparation of an international code, a vastly more diffi- 
cult task, will require less time? 

The CuHarrmMan. The discussion thus opened will be continued by 
Joseph W. Bingham, Professor of Law in the Stanford University Law 
School. 


THE FUNCTION AND SCOPE OF CODIFICATION IN 
INTERNATIONAL LAW 


By Josreru W. BINGHAM 
Professor of Law in the Stanford University Law School 


The program for this conference covers a large field, and the brevity 
of our debate excludes an adequate technical consideration of its important 
items of controversy. Therefore this introduction will attempt such a 
rapid survey as will suggest certain main channels in which discussion may 
have an efficient flow. 

One’s opinions on the purposes of formulating international law and on 
the proper content of a scheme of formulation should derive in great measure 
from his beliefs on the fundamental problems of the legality of force and the 
organization of the world for peace. 

The conservatives among our technical experts, who scorn the declara- 
tions of a new order, would preserve with patching the leaky old house of their 
fathers in confidence that it will keep out some rain sometimes. The newly 
invented building materials are damned by their suspicion of dangerous 
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defects. They would restate the old law, resolve its uncertainties, supply 
formulas to cover its vacuities, and dispel doubts as to its future authority 
by an official fiat similar to the adoption of a municipal code by legislation. 
With conviction, they would emphasize the independence, equality, and 
exclusive jurisdiction of states and would leave their meagre duties corre- 
lated with an unfettered liberty of action. Many of them would give a large 
place to the law of war and industriously refurbish the threadbare rights of 
neutrals. 

Quite different is the program of the advocate of a new order. He 
believes that the old law fails to respond to the needs of a peace-seeking 
world. Peace was not its principal end. Indeed it made no choice between 
peace and war. Throughout it laid its emphasis, not merely, if at all, on a 
just independence of states in the governance of their separate affairs, but on 
their liberty of action against others, which is quite a different matter. It is 
true that there was much assertion of international duties and of limitations 
on state jurisdiction, but although transient motives of commercial profit 
or other mutual benefits were strong enough to foster some traditional 
legal inhibitions here and there, international aggression was not seriously 
embarrassed by legal restraints. The larger interests of states were beyond 
the prohibitions of law, and to the extent of its actual power, a state might 
enforce its will in any part of the world without legal condemnation. For 
war and the various other forcible means of self-help were legal institutions, 
available to a member of the family of nations who dared to use them in sup- 
port of any colorable claim. Forced consent was a basis of legal right. 
Conquest was a legitimate title. The interests of neutrals always were 
subordinated to the essential interests of belligerents. Any state had the 
legal liberty to wreck civilization by waging war independently of the consent 
of the rest of the world. The earnest advocate of peace can see no hope in 
this old law of anarchistic principles. It is his belief that the spirit of the 
new law should not be a jealous desire to preserve complete liberty of separate 
action in pursuit of national interests, but a zeal to keep the peace by a 
reconciliation of interests, and that this zeal will mold a law very different 
from the old. 

The essential foundations of an enduring new order are (1) the abolition 
of war as a legal institution; (2) a careful restriction of the legal right of 
self-help; (3) a program for peaceful settlement of controversies; and (4) a 
sufficient organization for continual coéperative study and discussion of 
matters of international concern, especially those which threaten to disrupt 
amicable relations. Until these four essentials are obtained and are sup- 
ported by a stable dominant public opinion, the peace of the world will be 
insecure. The latter two of the four, we probably shall see established soon. 
Indeed in these particulars the world has come a long way since 1914. But 
the effective force of public opinion in some of the great nations, including our 
own, postpones the attainment of the first two essentials. Like most of 
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the other fundamental problems of international affairs, the peace puzzle 
is not a legal, but a political, one. Our original thirteen states had to learn 
the necessity of yielding some of their individual independence for the com- 
mon welfare by bitter experience, and there was much straining against the 
barriers for many years after the adoption of the Constitution. We must 
expect some similar period of tribulation during the education of our great 
peoples to the acceptance of international coéperation and curtailment of 
national rights as the necessary price of a just peace; but when, if ever, they 
develop a passion for peace, the foundations of an enduring peace will be 
laid quickly. 

Meanwhile the optimist believes that as far as possible the legal system 
of war should be ignored in the formulation of law, in the hope that it will 
die of desuetude if the new adventure prospers; that in a project for improv- 
ing the chances of peace, it is bad policy to give a chief place to a rehabilita- 
tion of that ancient institution. He can add the argument, supported by 
recent events, that the Great Powers probably could not reach further 
agreements on any considerable part of the law of war and neutrality. Their 
prospective belligerent interests are too diverse and too important to permit 
of compromises that might endanger national life. It is certain that any 
agreement reached would not stand the test of a great war, and in little wars 
the neutrals are strong enough to protect themselves and to make the pres- 
sure of public opinion effective without, or in spite of, new legal rules. 

The part of the pedantic old law of peace which will survive, will be a 
builder’s scaffolding from which the new work must be attempted. I need 
not explain to this learned body that only visionaries can hope to win peace 
by a program confined to the adoption of a mechanical jurisprudence func- 
tioning only through the meagre conceptions of independent jurisdictions 
and free self-determination, slightly tempered by comity and respect for 
foreign lives and property. Out of continual conferences will come restric- 
tion after restriction on the legal liberty of individual states, voluntarily 
assumed, which will not jeopardize their vital interests, but will advance 
the common welfare of their peoples. The future law will be largely a 
multi-treaty law, covering many matters of conflicting or mutual interests 
and determined by negotiation to adjust those interests. Consequently 
much of the most important law will not be universal or even general, and I 
see no urgent reason why it should be. Indeed much of the peace-time law 
of the nineteenth century rested on treaties between two or only a few states. 
The new law is not to be a schoolman’s law, simple, orderly, and precise, 
packed in neat Austinian concepts, easy to teach and easy tolearn. Rather 
it will be for many years an uneven, unsystematic, and increasingly difficult 
law, with a sphinx-like capacity for proposing puzzles. It is bound to display 
in its features the effects of the conditions out of which it will grow. 

What further bearing have these views on the problem of codification? 
If their predictions are accepted, it will be conceded that we have to do with 
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law in its infancy, whose tendencies of growth depend on undetermined 
contingencies. Is it wise to obstruct that growth by a crystallizing code 
derived from the habits and prejudices of thought of a passing age? Suc- 
cessful codes are a product of mature law. Certainty, definiteness and 
coherent system are desirable qualities, but of prime importance is a knowl- 
edge of what particular decisions will best serve the ends of law and this 
knowledge can be gained by a social body only through experience. Fur- 
thermore, the peculiarities of international legislation should be realized. 
There is no international legislature and it will be long before one appears. 
Meanwhile in the new order, as in the old, no state will be bound by a legis- 
lative fiat without its consent. If a code is adopted by treaty, it cannot be 
altered or nullified except by common consent or in accordance with express 
or implied reservations of power. The inconvenience is comparable to that 
which the people of the United States would experience if the Federal Con- 
stitution could be amended only by unanimous vote of all the States. It was 
not wholly unfortunate that the old law was indefinite or disputed on so 
many important matters, that in large part it was only an arsenal of talking 
points for foreign offices; for thus the way often was open for a fairer and 
better spirited outcome by compromise or concession than would have been 
possible if one party could have insisted obstinately on a clear technical 
right regardless of harm to the other and of the resulting public resentment. 
Would it not be well to leave some matters of international law in a state 
of beneficent uncertainty, awaiting the slow development of international 
organization, interests, and spirit which will make it possible to define with 
greater assurance against mischief? In the mature law of private rights, 
uncertainty is an unmitigated nuisance, but this professional dogma will 
not hold true of early constitutional law. The flexibility of the Constitution 
of the United States has preserved it through considerable stresses and 
strains, but at times public resentment at its prohibitions has been tremen- 
dous; and we have lived under it as one people, not many diverse peoples. 
It is important to remember also that law is not an end in itself, but a means 
to ends, and that legislation is effective only through what men do as a result 
of it. In international affairs the good-will of peoples is a more important 
factor for peace than any legislation that can be devised, and any legislation 
which ignores the end of popular good feeling, will become sounding brass or 
a tinkling cymbal. 

But should there be no present efforts at codification then? Certainly 
there should be. The old general law needs an expert revision and amend- 
ment in the light of the purposes and spirit of the new order, but in determin- 
ing what formulations shall be adopted by legislation, the motto should be 
“Rather too little than too much.’”’ A complete code would meet with 
insuperable political difficulties at present unless it strongly emphasized 
the independent jurisdictions and liberty of action of the individual states. 
Indeed almost every important problem of the code would have a political 
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fringe at least, which would make satisfactory legislation a heavy task. 
Wherever there is pressing need for legislation or it is clear that definition 
officially certified will entail no future mischief, let us have legislation, if we 
can get it, but this does not mean complete codification. It means cautious 
partial codification with some amendment. There are a number of topics 
on which the law could be formulated advantageously in accordance with 
these principles. I need not name them. The list of subjects under 
investigation by the League of Nations Committee of Experts for the 
Progressive Codification of International Law is an excellent preliminary 
selection. 

What is the most efficient method of formulating the new international 
law,—treaties, uniform legislation, uniform official declarations of the in- 
dividual states, or an unofficial code of persuasive influence? I suppose that 
no one would expect a simple, categorical answer. An intelligent answer 
must recognize the peculiar problems of the various phases of the law, and 
especially their indeterminate factors. Accordingly it must be qualified, 
complicated, and in part provisional. At any rate we can rest assured that 
future practice will not be dictated by doctrinaires, but by the immediately 
impinging forces of expediency. A few general considerations are all that I 
purpose to give, for the time allotted is expiring. Treaties are the appropri- 
ate method for enacting the stabilized part of international law, since a 
treaty raises an obligation to abide by its declarations and is revocable only 
in accordance with its terms or implications. For some less settled law, 
however, this method carries those definite disadvantages of inflexibility 
of which I have spoken. 

Uniform official declarations are a convenient substitute where there is 
reluctance for any reason to assume the obligations of a treaty, but willing- 
ness to have affairs governed for the time in accordance with agreed stipula- 
tions. However, when states concertedly have committed themselves to 
rules by formal declaration and international affairs have been conducted in 
accordance with them for years, a state may find as much embarrassment 
in withdrawing approval for the future as in the case of treaties. 

Uniform municipal legislation is an important device for bringing the 
municipal law of states into concordance in order to promote in each nation 
a social justice which international competition otherwise would prevent, 
or to avoid the inconveniences and injustices to individuals which diversity 
of law often produces, or to insure the uniform fulfillment of the obligations 
of a treaty. The reformation of private international law will be advanced 
best in this way; and, in particular, if a solution of the tangle of multiple 
nationalities is found, it may be made effective thus; for in many of its 
embarrassing phases, the matter is one of municipal law and not of the law 
of nations. There has been quite a little preparation of uniform national 
legislation, and some of it has been adopted by many states. The preparation 
may be the work of official agents of the governments or of private 
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organizations. Whichever is the case, the fate of the product will not 
always accord with its merit. The experience of our own National Con- 
ference of Commissioners on Uniform State Laws is instructive. Where 
there is loud commercial demand for uniformity, the adoption of a uniform 
draft proceeds rapidly; but where there is not the urge of strong political 
pressure, the response of the legislatures is sluggish. Legislatures are not 
interested heartily in exact justice or in perfecting the law. Politics, in 
the colloquial sense, are their spur and their curb. Uniform labor acts may 
be adopted quickly in many countries for obvious political reasons, but 
uniform acts to remedy the inconveniences suffered by a few thousand 
persons have not the impetus to overcome legislative inertia. Therefore, 
if wide adoption is devoutly wished, these projects must have back of them 
either a treaty obligation or a strong political lobby in each country. 

Of course, uniform national legislation cannot directly change the law 
of nations, but much of the law which we have been accustomed to discuss 
under the caption international law is purely municipal law with a back- 
ground of international affairs, and there is no doubt that concerted uni- 
formity of municipal law on some topics would obviate international friction 
and thus serve the cause of peace. 

Finally, unofficial critical commentaries and even unofficial codification 
are most important agencies for molding the new law. They can provide 
that careful technical study and disclosure of the logic of cause and effect, 
of purpose and efficient means which should precede legislation. The work 
of experts always has had some influence on the course of law-making. 
There has been a great deal of this influence in our field. There will be need 
for much more of it in the future, for the work of intensive development of 
international law has only begun, and in unauthorized, and perhaps un- 
recognized, collaboration with the politician and the statesman, the technical 
expert will have his full measure of this work. Much of the general law of 
peace, which is not ripe for legislative formulation, can well be left in the 
mills of the expert for further grinding. In slowly adapting the old theories 
to changing conditions; in evolving a new philosophy and a new technic; 
and especially in the careful study of those particular difficult problems that 
threaten peace and must be solved by negotiated treaties of adjustment, 
the international scholars and jurists will continue to vindicate their callings. 


The CHarrMAN. The meeting is now open for general discussion on the 
subjects just discussed by Professor Garner and Professor Bingham. 

Mr. E. A. Harriman. Mr. Chairman, it seems to me that the last 
speaker somewhat exaggerates the novelty of the new idea of peace. Asa 
matter of fact, the peace movement began with the women of Athens and is 
well described by Aristophanes in a play which some of you may have seen 
recently. The movement has continued ever since, with occasional inter- 
ruptions by Julius Caesar, Napoleon, and Kaiser Wilhelm. But the move- 
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ment is destined to continue until it succeeds. For that I have the guaranty 
of Dr. Scott, because the movement is permanently endowed. 

I am heartily in favor of the codification of international law. I shall 
not discuss the question of what the code should contain, how much time 
should be devoted to a discussion of war and how much to the problem of 
peace. I wish to call attention, however, to a very practical point in regard 
to codification. 

What part is the United States to play in the codification of interna- 
tional law? That is a very important practical question. What is the 
present situation? The League of Nations has now a commission at work 
upon the codification of international law. The United States is not a 
member of the League and is not represented in that commission because, 
no matter how eminent the Americans who, as individuals, are at work upon 
that code, they have no mandate from the United States. 

Professor Mantrey O. Hupson. No member of any commission has a 
mandate from any government. 

Mr. Harriman. But the commission is organized by the League of 
Nations. 

Professor Hupson. Appointed by the Council, but no member of the 
commission represents a government. 

Mr. Harriman. All members then represent the government which 
appoints them. 

Professor Hupson. No, they do not. 

Mr. Harriman. May I inquire whom they do represent? 

Professor Hupson. They do not represent anybody but themselves. 

Mr. Harriman. Then they are responsible to themselves only, which 
is a very fortunate position. They are responsible neither to their own 
government nor to the League of Nations, and no matter how eminent those 
jurists might be, the fact that they do not represent the United States shows 
that the United States has no part in the present codification scheme. 

Recognizing that fact, Mr. Tinkham, member of Congress from Boston, 
has introduced a resolution in the House of Representatives requesting the 
President to call an international conference at The Hague to consider the 
question of the codification of international law. If that conference is 
called, the persons who appear will represent their governments and in that 
conference the United States will have a voice. I do not presume to say 
that any one could possibly prepare a better code than the present commis- 
sion which is at work upon the subject, but the question is not as to the 
merits of the code, but as to its effect. We have a very excellent illustration 
in the Statute of the Permanent Court of International Justice. The Statute 
was adopted by the Assembly of the League of Nations and then ratified by 
the nations supporting it. The members of the League or those who signed 
the protocol were all satisfied with the Statute. 

The United States was not satisfied, and the United States Senate has 
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adopted reservations to the Statute which may or may not improve the 
Statute. That is a question of opinion. Very many people think the reser- 
vations do not improve the Statute. However, the question is not one of 
improvement, but of the assent of the United States. If we have a code 
prepared by the League of Nations and adopted by the League of Nations, 
which of course is not binding upon the people of the United States, then the 
question will be what the relation of the United Statesis to that code. Then 
we will have inevitably further reservations by the Senate affecting that 
code, just as we have with reference to the Statute of the Permanent Court 
of International Justice. 

Professor Hupson. Nobody proposes such a code. It is not any- 
where proposed in any of the papers on the subject. 

Mr. Harriman. What sort of a code? 

Professor Hupson. A code adopted by the League of Nations. 

Mr. Harriman. Who is to adopt it then? 

Professor Hupson. I cannot tell you about that unless we go into the 
whole history of the commission. 

Mr. Harriman. I understand it will require ratification, but the point 
is that the code prepared without the participation of the United States 
lacks the influence of the United States behind that code. 

Mr. GeorGce W. WIickEerRsHAM. Mr. Chairman, will you allow me, for 
the sake of accuracy, to challenge that statement? I simply want to men- 
tion that the instructions of the committee are to communicate their sugges- 
tions to all of the governments, whether members of the League of Nations 
or not, and to invite from all governments, whether members of the League 
of Nations or not, their recommendations and suggestions, to the end that 
ultimately there shall be an international conference composed of all 
the nations, whether members of the League or not, for the adoption 
of the recommendations of the committee, whether after amendment or 
otherwise. 

The CuatrMAN. The Chair will suggest, while he well recognizes the 
value of remarks which cause immediate protest, that nevertheless, in the 
interest of carrying on the discussion in an orderly fashion, our members 
should reserve their objections until after the present speaker has finished, 
whereupon they will have ample time to have their objections entered of 
record in the usual manner. 

Professor CHARLES G. Fenwick. Mr. Chairman, I would like to raise 
a point of order as to whether a program including “‘ round table conferences ”’ 
does not mean precisely that very thing. I thought the idea of a round 
table conference was that when someone said something perfectly extraor- 
dinary which you could not possibly let pass and which you could not answer 
effectively twenty or twenty-five minutes later, you had the right to express 
yourself immediately, at the moment. If we are going to turn this into a 
series of disconnected papers and I am not going to have a chance to get 
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back at the person speaking until twenty or thirty minutes have elapsed, it 
is not what I should term a round table discussion. 

SeveRAL MemsBers. Hear, Hear! 

The CHarrMaNn. I am inclined to think the opinion of the Chair is not 
concurred in by a majority of the audience, and that the opportunity for a 
free-for-all discussion is much preferred. Therefore, Mr. Harriman will 
permit me to withdraw my protection with reference to his remarks and 
leave him to the tender mercies of the mob. 

Mr. Harriman. The protection having been unsolicited, the offer of 
protection is withdrawn with my permission. 

It is a practical question as to whether the codification of international 
law should proceed as it is now proceeding under the constitution of the 
League of Nations, which the United States has refused most positively to 
join, or whether the codification of international law should proceed by 
means of an international conference at The Hague, such as has been held 
previously for the settlement of international questions. That is a practical 
question. 

I think it out of order to suggest any vote on the resolution, but I call 
attention to the fact that there is to be a hearing before the Committee on 
Foreign Affairs of the House of Representatives on Monday, May 3rd, at 
10.15 o’clock a. m., and if there should by any possibility be anyone here 
who agrees with me that the resolution of Mr. Tinkham should be adopted, 
I should be very glad if he would communicate with me sometime during 
the session. 

Professor MANLEY O. Hupson. Mr. Chairman, I am afraid that I have 
been a little slow about comprehending the meaning of “codification” as the 
term has been used by several speakers in this discussion. At times, I 
thought that Mr. Garner spoke of some kind of a global code. It is quite 
clear that Mr. Harriman has something of the sort in mind. If by “‘ codifica- 
tion”? we mean anything of that sort, then I should certainly want to dis- 
sociate myself entirely from the use of that term. I cannot see the slightest 
possibility, or the desirability for that matter, of drawing up and promulgat- 
ing a global international code. 

Professor GARNER. I stated specifically that I had in mind piecemeal 
codification. I had not the slightest idea of suggesting what you call a 
global code. I would be the last person to think such a thing was practicable. 

Professor Hupson. I thought, of course, that that must be your opin- 
ion, and yet I must have misunderstood, or probably I did not hear correctly 
some expression in the latter part of your remarks which made me feel that 
perhaps I had misunderstood you. Then I will simply confine myself to 
my friend Mr. Harriman in discussing a global international code. I would 
much rather do that anyway. 

Mr. Garner seems very much influenced by a public demand for codi- 
fication. We realize that there is some such public demand. I have been 
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unable to find out that the people who voice it understand what they mean 
by ‘‘codification of international law.”’ I feel quite sure that most of the 
people who have talked about codification have not had in mind clearly the 
history of the recent legislative development of international law. 

Mr. Garner distinguishes, if I understood him correctly, between a 
restatement and the legislative process. I cannot believe that the people 
who are demanding codification would be satisfied by a restatement of much 
of our substantive international law. I would refer to the projects which are 
before the committee of jurists set up by the Santiago Conference. Some 
of those projects, it seems to me, are very unimportant. The codification 
of the law of piracy, of the law of exploitation of the products of the 
sea, even the codification of the law of territorial waters, which are under 
consideration by the League of Nations committee of codification, seem 
to me rather unimportant by way of meeting this public demand for 
codification. 

It seems to me that our job is to have the people see what is the nature 
of our problem of developing international law. In the field of sub- 
stantive law I should very much deprecate the codification of certain topics. 
Mr. Garner mentioned the difference between domestic questions and 
international questions, and apparently he thought something might be 
accomplished by way of a definition of those terms. For my part, I should 
deprecate any attempt to put that difference into cold language that would 
perpetuate itself. I should like to refer to what was said by the Permanent 
Court of International Justice in one of its opinions on that point—in the 
fourth advisory opinion. 

Nor does it seem to me particularly a useful thing—I am inclined to 
think it might be disuseful—to have a codified distinction between justiciable 
and non-justiciable questions. I would like to associate myself with what 
Mr. Bingham said about the great desirability of having some of these 
questions left undetermined. It seems to me that future progress will be 
easier if we do leave them undetermined. 

I have been rather disappointed that we have not had more discussion 
in concrete terms of the method of effecting the improvement. of our 
existing international law, for that is what I believe most of us mean by 
“codification.” No doubt Mr. Garner did not intend any disparagement 
of the methods recently evolved in drawing up multipartite international 
treaties. I think one must say, at least I must say, that the recent attempts 
at codification of international law have been rather disappointing. In the 
first place, I thought it a most fortunate thing that nothing was done in 1920 
about the resolution of the Committee of Jurists at The Hague, the com- 
mittee that drafted the statute of the Permanent Court of International 
Justice. That committee had in mind a conference to consider the laws of 
war. It envisaged restatement or modification as a consequence of the 
experience of the war. If an international conference had been held in 1920 
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or 1921, it would almost certainly have excluded Germany, and it would 
almost certainly have restated the law of war in terms of Allied practices 
during the war. 

Dr. JAMEs Brown Scort (Interposing). Mr. Chairman, I understand 
this is a round table discussion and that Mr. Hudson will permit an inter- 
ruption? 

Professor Hupson. Certainly. 

Dr. Scorr. I think if you will read the resolution of the Advisory 
Committee, you will find that it starts out with war and ends with the piping 
days of peace. It looks upon the question of war and the rules to be fol- 
lowed by armies as a very necessary thing. But if you will read Mr. Root’s 
resolution to the end, you will find that it provides for consideration of other 
matters upon which the codification of international law would be advisable 
in order to fill out those vast spots unoccupied by agreement. Therefore, 
I think the first part of your statement is a very timely criticism, but I think 
you give an imperfect idea, if I may say so, of the opinion of the committee 
when you confine its recommendations merely to resort to arms. 

Professor Hupson. I thank Dr. Scott very much for correcting me. 
Of course, I ought to be corrected, because I did not want to create the im- 
pression that in my judgment such a conference would have devoted itself 
exclusively or even mainly to the laws of war. I can only regret, however, 
that the resolution was framed so that a conference held at that time would 
have devoted a part of its time to a consideration of the laws of war. 

Dr. Scott. I think that is a reasonable objection. 

Professor Hupson. That objection, it seems to me, was so powerful in 
1920 that nothing was done at that time. 

Mr. Greorce A. Fincu. If I am not mistaken, I think that the 
resolution to which Dr. Scott referred did not contemplate asingle conference, 
but a series of conferences to be inaugurated and continued from time to 
time; so that it was not a conference for the year 1920 or any other one year, 
but a continuing conference which would take these matters into considera- 
tion whenever they needed consideration. 

The CuarrMan. Mr. David Hunter Miller has kindly furnished the 
text of the resolution, which is after all the best evidence. 

Miss Hore K. Tuompson. Mr. Chairman, I would like to ask if 
the text furnished is the original English proposed by the Committee of 
Jurists, or whether it is the English text which was re-translated from the 
French and which, it appears, was published in the League of Nations 
publication? 

Mr. Miiuter. The origin of the text I have not traced down. The 
print is from the Pan American Union, Washington, D. C., 1925, page 22. 
It is entitled ‘‘ Resolution of the Advisory Committee of Jurists Meeting at 
The Hague in 1920 Recommending the Codification of International Law,” 
and I take it that it is the original. 
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The CuarrMAN. The Chair will decide that, while this may not be the 
best evidence, it is the best available evidence, and therefore may be used by 
counsel on this occasion. 

Professor Hupson. I would like to withdraw anything I have said 
if it is going to take me into a discussion of this text. The recommenda- 
tion was that ‘‘a new conference of the nations in continuation of the first two 
conferences at The Hague be held as soon as practicable for the following pur- 
poses: First, to restate the established rules of international law, especially, 
and in the first instance, in the fields affected by the events of the recent 
war; second, to formulate and agree upon the amendments and additions, 
if any, to the rules of international law shown to be necessary or useful of the 
events of the war and the changes in conditions of international life and 
intercourse which have followed the war; third, to endeavor to reconcile 
divergent views and secure general agreement upon the rules which have 
been in dispute heretofore; and fourth, to consider the subjects not now 
adequately regulated by international law, but as to which the interests of 
international justice require that rules of law shall be declared and ac- 
cepted.” 

I think all of my critics are right. Let me take up two recent at- 
tempts at the codification of a part of international law. I would very 
much wish that we could discuss the subject in terms of concrete efforts 
that have been made, because it seems to me this Society has devoted itself 
long enough to a discussion of codification in the general sense of the term. 

There was, first of all, a treaty drawn up at the Washington Conference 
concerning the use of submarines. I do not know what the members of our 
Society think about that treaty. The treaty is not in force today, as I under- 
stand it. Am I wrong about that? The treaty has not been ratified. I 
doubt very much if it will be ratified. I very much doubt if that treaty 
expresses what we want to see ratified today concerning the use of subma- 
rines. I very much doubt, if it were ratified, that it would serve the very 
useful purpose in the future which it was hoped and intended to serve. 

I come now to the second effort. The Washington Conference set up 
a commission of jurists to deal with two questions relating to the law of war, 
the one with reference to radio and the other with reference to aérial warfare. 
That commission of jurists was composed of our very best men, in accord 
with Mr. Harriman’s desire, representing some six governments. 

Dr. Scort. Including the United States. 

Professor Hupson. Yes. We did not hear anything about the German 
Government’s participation, so far as I remember. That commission met 
at The Hague in 1922, and it made a long report. Of course, I must 
say it was an excellent report, though I am inclined to think that I cannot 
admit that I have seen the full text. Has the text been published? 

Dr. Scorr. Mr. Anzilotti had it published. He had it issued im- 
mediately from the official text. 
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Professor Hupson. I have seen the text which Mr. Anzilotti published; 
but our Department of State has not published it, and so far as we are 
concerned in this country, it remains a document about which we are 
not to know. 

Mr. Fincn. I may say that while the Department of State did not 
publish the full report, it did publish a very complete summary, which 
we reprinted in the American Journal of International Law. 

Professor Hupson. I am not interested in a summary. I am in- 
terested in the report. What has happened since that report was drawn 
up by the Commission of Jurists? Has anything happened? Has the 
report been put into effect at all? I am not aware of anything having 
happened or any government having taken any action. 

I come then to the recent history of the Commission of Jurists set up 
by the Conference of American States. I can only say in the presence of 
our distinguished guest, Judge Bustamante, and in the presence of Dr. 
Scott and Mr. Reeves, that it is very disappointing to some of us that their 
work does not go on faster. If I recall correctly, the Mexican Government 
- first proposed such a commission in 1902. The commission was set up by a 
treaty signed in 1906. The commission met in 1912 and held one meeting. 
A second meeting of the commission was set for 1925, but, so far as I know, 
that meeting has not yet been held. I very much hope it will soon be 
held. 

Our concrete record lends a good deal of discouragement to any 
attempt at codifying international law by restating the existing law. 
Why is that? I will suggest one reason: The problems are not really 
important problems, not as important, I am inclined to think, as some 
of us have suggested in the discussion here today. There are extremely 
important international problems, there are extremely important lacunae 
in the existing international law, and in the main, they are being taken 
care of by the international conferences which always follow the precise 
procedure that Mr. Garner outlined. I do not understand how he dis- 
tinguished between the process that he outlined and the process followed 
by the conferences which have been held, summoned by the Council of the 
League of Nations. 

In a few weeks from now, I understand, we are to have here in Washing- 
ton a conference of experts, summoned by our government, dealing with 
the pollution of water by oil. That conference of experts, if it eventuates 
in any proposal, will submit it to the separate governments and it may later 
lead to another conference. I think that the world has made in the last 
few years a most decided progress by way of increasing and bettering the 
products of international conferences. Conferences have become much 
more numerous owing to the establishment of the machinery which we call 
the League of Nations. The United States, I would remind Mr. Harriman, 
is represented in a great many of those conferences. It is about to be 
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represented, officially or unofficially, at some six meetings to be held in 
Geneva during the course of the next month. Those conferences are 
actually under way. 

I think we have made very substantial progress since the war in the 
development of international legislation, to use Mr. Bingham’s term. 
For my part, I can only wish that this Society would take greater account 
of that legislation, of its content and of its form. I wish we could have 
here a discussion of the arms traffic treaty signed at Geneva last June by 
representatives of the United States and representatives of various other 
Powers. I wish we could devote ourselves to the concrete problem of 
getting particular jobs done by way of filling in gaps in our international 
law. I believe that is a more useful purpose to be served by this Society 
than the discussion of the codification of international law in general terms. 

The CuarrMAN. I am not sure what the rules are as to time limits in 
a round table discussion. It will be very difficult for me to maintain any 
rule, because the committee on arrangements did not consider that I was 
in any sense an official comparable to the one necessary at a football game, 
to take out time. I ought to be taking out time on these interruptions in 
order to do justice to the man who has the floor. However, I shall say that 
from now on the speakers will be limited to eight minutes. Mr. Miller. 

Mr. Davip Hunter MILLER. Mr. Chairman, and ladies and gentle- 
men: I have only three or four rather disconnected points that occurred to 
me. 

There does not seem to be entire agreement as to what the subject of 
discussion is, that is, as to the meaning of the word “codification.” I am 
not going into that. Whatever it means, if there is any idea—as there 
seems to be in this resolution in the House of Representatives of Mr. Tink- 
ham’s—that the real work of codification can be done at an international 
conference, I say that the idea is utterly fallacious. It is impossible. It 
has never been done. It can never be done. 

Professor Brown. May I interrupt, Mr. Miller? Did not Mr. 
Wickersham suggest to us that all this work of codification was heading up 
to an international conference? 

Mr. Miter. That is a very different thing. That, I may say, is the 
contemplation of the resolution of 1920 which has been read here, as is 
specifically stated there. I venture to say that no fifty men ever did draw 
a paper, and further, that no fifty men ever could draw a paper. Never 
has it been done, and never was there a better illustration of it than took 
place in the House of Representatives last week when there was a codifica- 
tion of the statutes of the United States passed without any change in the 
meaning. It was a matter of scissors and paste. It was said in the House 
of Representatives that no member of the House had ever read the Bill. 
It was not read in the House except by its title, and was passed, as was 
stated in the debate, because it was to be taken on faith. 
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That was a simple matter with reference to the statutes of the United 
States, as they existed, or are supposed to have existed, on the 7th day of 
December, 1925. So that codification, in any sense of the word that has 
been used here, is going to be done in advance of action by the governments 
at an international conference or otherwise. 

My second point is that there is not any unanimity about this matter 
of codification in any of these senses in which the word has been used here. 
I was quite struck by an article in the London Times a few days ago, written 
by Professor Brierly of Oxford. I want to read a few words from it: 


Few Englishmen sympathize with the idea of codification. They 
have never felt the impulse to codify their own national law, as have most 
continental countries, and for the most part, they are either totally unin- 
terested in or unconvinced by arguments that international law should be 
codified. Our attitude on this question probably results from a general 
disbelief in the possibility of converting at all rapidly into legal relation- 
ships what are at present the predominantly political relationships 
between states. 


So, there is another point of view, although it is added here: ‘‘The 
truth is that we stand virtually alone in maintaining this attitude.” 

Still, the British Empire, even standing alone, is of considerable im- 
portance. 

Dr. Scorr. It is an attitude. 

Mr. MitterR. It is an attitude, as Dr. Scott very justly observed. 

Now, the third point. One of the ideas of codification seems to be, 
whether it is global or otherwise—an idea that perhaps is not expressed as 
much as it is assumed—that there is going to be a statement of the law, 
global or otherwise, and that is to be the end of it. Nothing could be more 
fallacious than that. I venture the assertion that no man, however wise, 
and no committee, however learned, could now make a final statement as to 
any portion of international law that would be permanent. There seems to 
me to be required—and I would put it as one of the foremost and most 
important points of any codification—an opportunity for change. If, for 
example, a treaty is to be entered into, there must be a limited term, or a 
possible limited term for the treaty. Any idea that the law can be, even in 
part, finally stated now so that it will be good forever after, is as much a 
mistake as it would be in municipal law to say that you could state the law 
beyond possibility of change in the future. 

I have one other point in mind. One of the speakers referred to several 
series of technical experts that should be consulted besides lawyers. I 
quite agree. I want to add one sort of scientist that I do not think is often 
enough thought of by international lawyers and in international discussions, 
and whose services, it seems to me, would be essential in the codification 
of parts of international law. I was struck with that in looking over some 
of the projects of the Pan American Union. He is the geographer. We 
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do not think enough of him. There are several of these projects for the 
change or restatement of international law that should be submitted to the 
geographers before they are passed on finally, even by the lawyers. 

Mr. ArtHuR K. Kunn. Mr. Chairman, and ladies and gentlemen: 
It seems to me that there is a great deal of difficulty before the nations, 
particularly the United States, in the matter of codification, for the reason 
that there is a lack of definition as to the function of the League of Nations. 
It is not a single function. It is, at least,a double function, that of a political 
body, of which the United States is not a member—and some of the speakers 
have said this morning that it is decisively never to be a member—but it is 
also an administrative body, a great administrative union, in which fifty 
or more nations carry on the business of their international relationships 
and in which the United States has also taken a part. 

The United States takes advantage of the registry of treaties furnished 
by the League of Nations, and, as Mr. Hudson has stated, has taken part 
in a number of official conferences on separate topics, and undoubtedly will 
continue to do so. Now, the function of preparing the way for a progressive 
codification of international law by separate topics is, to my mind, an ad- 
ministrative function of the League of Nations, and the nations of the world 
understand that it is such a function. Mr. Wickersham has stated to us this 
morning that the method of procedure is well understood; that it is prepara- 
tory work which is to progress by close contact with the nations of the world, 
whether adherents to the League or not. 

But I think that there is important spade work to be done in clarifying 
this particular function of the League, and before the United States can take 
a worthy place in codperation in respect to codification, there should be a 
wider understanding that this work has no connection whatsoever with the 
political organization of the League. The intention is that it shall be a 
world-wide codification, and not a codification of international law as prac- 
tised by the members of the League of Nations. 

Professor Fenwick. They, however, constitute most of the nations of 
the world. 

Mr. KunHn. Quite so, I agree to that; but it is not well understood in 
this country that this work is not allied with the political organization of the 
League, except so far as the Council, of course, oversees the appointment of 
the committee and the work that they are doing. 

I am coming to a more important point, and that is that the United 
States might very well take an official attitude upon this question of codifica- 
tion, and the League of Nations might very well take an attitude towards 
the United States to the end that both parties may meet upon a common 
ground in the work of codification. This may be accomplished on the one 
hand through some official démarche on the part of the League to express the 
separation of the work that is being done in codification from its political 
activities, and, on the other hand, if that démarche is taken, and the United 
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States understands it as such, I have no doubt that proper steps can be taken 
from within our government to coéperate upon that basis. 

The President of the United States, in his last annual message, has given 
his encouragement in the work of codification. If I remember rightly, he 
devotes several paragraphs of that message to the hope that jurists working 
in committees will pave the way for a codification of international law. 

Professor Hupson. May I ask Mr. Kuhn to be more specific about 
how the Government of the United States might codperate? That is not 
clear to me, in view of the nature of the commission. 

Mr. Kuun. I shall be very specific. I make the proposal now that 
the United States be officially represented on that commission, provided it 
can be clearly understood that it is administration work carried on by the 
League and not connected in any way with its political activities. 

Mr. WickersHAM. May I say a word right there? No government is 
officially represented on the committee at present, under the resolutions of 
the Assembly and Council of the League. May I also add that the démarche 
that Mr. Kuhn refers to was taken in the formulation of the resolution which 
provided for the appointment of this committee, to consist, not of representa- 
tives of states, but of lawyers representing the different systems of jurispru- 
dence of the world. It further provided for the communication of their 
suggestions to all the governments, whether members of the League or not, 
soliciting from them their comments and suggestions, to the end that ulti- 
mately, such an official convention as has been referred to by Mr. Kuhn and 
others shall be held, in which it is hoped that the United States and all other 
nations, whether members of the League or not, shall participate officially. 

The CHatrMAN. May I ask if Mr. Wickersham will be good enough to 
state the size of this preparatory committee for the progressive codification 
of international law? 

Mr. WickersHAM. Theoretically, seventeen; actually, fifteen members. 

Dr. Scorr. Mr. Chairman, might I interrupt Mr. Kuhn and the frontal 
attack which was proposed here at the moment I arose? Would it not be a 
good idea, in view of the confusion which seems to exist in some minds about 
these matters, to request the speaker, or Mr. Miller, who makes a specialty 
of carrying these documents upon his person, to have the text of the resolu- 
tion read? Mr. Wickersham and others have given an admirable summary 
of it, but if we have the text, it will prevent a great deal of misinformed 
opinion being expressed about its terms. It is an admirable statement, 
and I think we all ought to be in favor of it, but it would be a good thing to 
have it read. 

The CuarrMANn. Has anyone a copy of the resolution here? Other- 
wise we will have to depend upon Mr. Kuhn’s memory. 

Mr. Kuun. I only have one or two further statements to make. 

Professor Hupson. I have a question about what you have just said. 
I would like to ask Mr. Kuhn if it would be in line with what he has in mind 
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for the Government of the United States to agree to pay a part of the ex- 
penses of the committee of experts for the codification of international law? 

Mr. Kuun. Taking the precedent of the reservation made by the 
Senate with regard to adherence to the Permanent Court of International 
Justice, I assume that the United States desires, through its treaty-making 
body, to take part in the burden of expense of any international activity in 
which it is taking an official part. 

Professor Hupson. Such as the Opium Conference? 

Mr. Kuun. Yes. 

Mr. Harriman. Will you tell us the relation of the Pan American 
scheme of codification to your proposal? 

Mr. Kuun. I am afraid that I would rather leave that to Dr. Scott, 
who has the text and knows exactly the official status of the conference. 

Dr. Scorr. I would be glad to turn it over to Dr. de Bustamante. 

Mr. Kuun. I am discussing, for the moment, the codification under- 
taken under the auspices of the League of Nations; and to cut the Gordian 
knot, if there is a knot, I have in mind the ultimate action of the United 
States. Ladies and gentlemen, the ultimate action of the United States 
depends very largely upon the understanding by the public of what the 
specialists are doing at the present time. If this work goes on for months, 
and possibly years, without our active official participation to the extent that 
it may be official within the purview of the resolution as stated by Mr. 
Wickersham, I am sure, though I do not claim to be a prophet, that the 
possibility of our ever taking part in that work eventually, will be very 
greatly minimized. We know that governments do not like to come in and 
accept things which other governments have done without the opportunity 
of having come in, to use a financial phrase, ‘upon the ground floor”; and it 
is simply with that ultimate object in mind that I make the suggestion, that 
at the earliest possible moment the United States take part in this work upon 
equal terms with the other governments. 

It makes no difference that they say the committee is not an official 
committee. I have no doubt that it is not an official committee, but it is 
working in closer coédperation with the members of the League of Nations, 
so far as I have been able to ascertain, than it is with nations that are not 
members of the League. 

Miss THompson. I would like to ask a question. How many members 
of the committee of the League of Nations are subjects of monarchical states, 
and how many are citizens of republics? 

The CuarnMaNn. If Mr. Kuhn is unable to answer that, I think we will 
have to turn again to Mr. Wickersham, if that is a part of his statistical 
information. 

Mr. WickersHAM. I would like to say that one of the most active, 
useful, and influential members of that committee is a representative of the 
state of Salvador, one of the smallest countries in the world. That gentle- 
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man, Doctor Guererro, happens to be a citizen of that state, but he, no more 
than I, is here as a representative of the government of that state. 

Professor Hupson. May I ask Mr. Kuhn a question? Would it be in 
line with what Mr. Kuhn is suggesting for the Government of the United 
States to ask to have a representative sit on the Council of the League of 
Nations whenever the Council considers any question relating to the business 
of this committee? I do not see how else the thing that he has in mind is to 
be accomplished. There is at the present time no inequality of any kind 
between the treatment of the members of the League of Nations and non- 
members of the League of Nations, so far as Mr. Wickersham’s committee 
is concerned, except that when the Council adopts or acts upon a report of 
that committee, the United States is not represented. I would like to ask 
whether that is the suggestion he is making. 

Mr. Kuun. I make no such suggestions. In fact, I would not favor it. 
I do not believe it would meet with favor with those in authority in the 
Government of the United States. But I think a modus vivendi could 
be arrived at in matters of administrative action by which the United 
States could be apprised, and take a part in the activities that are con- 
ducted under the auspices of the League of Nations, without having a seat 
in the Council. 

Mr. WickEeRsHAM. May I call Mr. Kuhn’s attention to the fact that 
an opportunity not only has arisen, but has been presented to the United 
States, in common with all other governments at the present moment, to 
take this active official part, because there has just been transmitted to the 
Government of the United States, as to the governments of all other states, 
whether members of the League or not, the suggestions adopted by the Com- 
mittee of Experts on the Progressive Codification of International Law, 
together with the various reports presented to that committee by its sub- 
committees, and the Government of the United States is officially asked for 
an expression of its opinion as to the tentative conclusions reached; and, so 
far as humanly possible, the opportunity has been given to get official codpera- 
tion by the United States as well as by Germany and by every other country, 
whether members of the League or not, in this preliminary work of this 
unofficial committee, upon which I, as an American, have just as official 
a relation to the Government of the United States as has any other member 
of the committee, that is none at all. 

Mr. Kuun. I hope that Mr. Wickersham understands that my re- 
marks are not of a critical nature, but are designed to be constructive merely. 
I think it is of the greatest importance, in view of what he has just stated to 
us, that the enlightened opinion of the United States should now be stimu- 
lated, as far as possible, to make this distinction which I have tried to em- 
phasize. I do not believe it is very widely understood that this committee is 
working as a representative of all the nations of the world in order to do the 
spade work necessary before an official conference can be called. 
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Mr. WickersHAM. [I agree entirely with Mr. Kuhn, and I did not arise 
to criticize what he said, but to supplement it and to emphasize and make 
clear the fact that this official approach to our government, as such, has 
been made. I welcome the opportunity to discuss here and in any other 
public way what has been done and is being done, and to emphasize the 
invitation extended to the United States to take part in that work. I 
sincerely hope the Department of State will give serious consideration to 
the communications that have been sent to it, and will give its aid in making 
clear and effective the work which is being done. 

Mr. Kuun. Mr. Chairman, I have nothing further to say on this point. 
I thank Mr. Wickersham for the statement he has made. He has given 
enlightenment which no outsider could have given as to the processes of the 
committee. 

There is only one other suggestion I have to make, and that is with 
regard to the actual work of codification, especially in view of certain of the 
statements made, particularly by Mr. Miller, that codification is likely to be 
inflexible. I believe that in many of the projets which are under considera- 
tion, an opportunity should be taken to draft projets which, by their nature, 
are not necessarily inflexible, but which may be permanent with respect to 
statements of principle, leaving, in an annex, let us say, certain restatements 
or codifications of law by way of legislation, which may be amended from 
time totime. Asa specific example I cite the Aérial Navigation Convention 
of 1919, referred to by one of the speakers. In this convention a number of 
principles are laid down, and then reference is made to an annex, which is 
changed by conference over periods of five years, I believe. That precedent, 
I think, could be used to very good advantage, particularly on the very 
projects which have already been approved by the commission as probably 
ripe subjects for codification—for example, extradition. We know that the 
law of extradition varies from time to time, in respect to the interpretation 
of crimes, punishment of crimes, and the list of crimes considered proper 
subjects for extradition between states. I make that as a constructive 
suggestion for the actual work of codification. 

Mr. Howarp THAYER Kinassury. Mr. Chairman, and ladies and 
gentlemen of the Society: I shall take but a very few moments. I want to 
express my hearty concurrence with all of Mr. Kuhn’s suggestions and 
arguments. 

I wish also to add one supplementary suggestion, perhaps of a negative 
character, to the points which he has so ably made. It is sometimes easier 
to agree on what should not be done than to agree on what should be done. 
I personally should like to see the fullest kind of codéperation, both official 
and unofficial, between the United States and this undertaking that is 
proceeding under the auspices of the League of Nations for the codification 
and statement of international law. There has, however, been so much 
hostility to the League in its political aspects from certain quarters in the 
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United States that there may be difficulty in bringing about such official 
coéperation as will be wholly effective. 

But, however that may be, however fully we may or may not codperate 
with this work proceeding under the guidance of the League, it seems to me 
that it would be most unfortunate to attempt to set up any rival machinery 
for the codification and statement of international law under the method 
proposed by the resolution in the House of Representatives to which refer- 
ence was made by Mr. Harriman. The task is too great to divide it between 
two bodies. Whatever is to be done should be done, so far as possible, by 
coéperation of all who are interested, in whatever degree they may be able 
to contribute towards the common organization; but if we attempt to have 
two rival bodies or sets of machinery working towards the same end, com- 
plications will be increased, divergences will be increased, and what should 
be a machinery to bring about agreement would probably result in a ma- 
chinery to emphasize disagreement. 

Mr. HarRRIMAN. May I ask the gentleman a question? What is the 
relation of the Pan American scheme? The gentleman says two different 
machines are working against each other. What is the relation of the Pan 
American scheme to this? 

Mr. Kincssury. I may have misunderstood, but it is my understand- 
ing that this resolution to which you referred was for a general conference 
to be called through the United States, to sit at The Hague, the invitation to 
be sent to all nations throughout the world. 

Mr. HarRIMAN. Yes. 

Mr. Kinessury. I made no reference whatever to this Pan American 
machinery. I think that there may very properly be regional conferences, 
regional associations, to consider problems affecting particular sections of 
the world alone. I believe that this Pan American conference, or whatever 
it may be termed, confines itself to American questions, and that there is 
no rivalry or great probability of divergence. 

Mr. Harriman. Is not that the scheme of the Pan American 
conference? 

Mr. Mititer. Mr. Chairman, may I read a text here? I have been 
accused of carrying around texts with me. 

Mr. WickEerRsHAM. He wants to demonstrate that he does. 

Mr. Mitter. I think this text is the answer to the question. If I 
am wrong in that, I am subject to correction. (Reading): 


Resolution Concerning the Codification of American International Law 
Adopted at the Fifth International Conference of American States, Santiago, 
Chile, April 26, 1923. 

The Fifth International Conference of American States resolves: 


1. To request each Government of the American Republics to 
oom two delegates to constitute the Commission of Jurists of Rio de 
aneiro; 
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2. To recommend that the committees appointed by the Commis- 
sion of Jurists be reéstablished; 

3. To request these committees to undertake and to reconsider 
their work in the light of the experience of recent years and also in view 
of the resolutions of the Fifth International Conference of American 
States; 

4. To designate a committee for the study of comparative civil law 
of all the nations of America in order to contribute to the formation of 
private international law, so that the results of this study may be utilized 
at the next meeting of the Commission of Jurists. It is understood that 
in the term “civil law” there are included the following, topics: com- 
mercial law, mining law, law of procedure, etc. Criminal law may also be 
included therein; 

5. To convene the International Commission of Jurists at Rio de 
Janeiro during the year 1925, the precise date to be determined by the 
Pan American Union after consultation with the Government of Brazil; 

6. To recommend to this commission that in the domain of inter- 
national law the codification should be gradual and progressive, accepting 
as the basis the project presented to the Fifth International Confer- 
ence by the delegate of Chile, Mr. Alejandro Alvarez, entitled La 
Codificacién del Derecho Internacional en América; 

7. The names of the delegates referred to in clause 1 should be 
communicated to the Government of Brazil and to the Pan American 
Union; 

8. The resolutions of the Commission of Jurists shall be submitted 
to the Sixth International Conference of American States, in order that, 
if approved, they may be communicated to the Governments and in- 
corporated in conventions; 

9. To recommend to the Commission of Jurists, which is to prepare 
an American code of private international law, that, if it should consider 
it advisable, it decide previously the juridical system to be adopted or 
systems to be combined as a point of departure for the rules tending to 
avoid or resolve conflicts of law, and that it instruct to that effect the 
special committees appointed to draft said code, and that it take into 
consideration the motions submitted to the Fifth Pan American Confer- 
ence by the delegations of Argentine, Brazil, and Uruguay, as well as 
any others that may be suggested. 

This recommendation shall be transmitted immediately to the 
respective Governments, in order that they may in turn be transmitted 
to the delegates who will form part of the committees on private inter- 
national law. 


Professor GEORGE GRAFTON WILSON. I merely want to ask Mr. Miller 
a question as to the text which he is reading. In the first place, I would like 
to know whether the English, the French, or the Spanish is the official text 
of this document. 

Mr. Miter. I am reading from this paper issued by the Pan Amer- 
ican Union. It is not here stated what the official text is. 

Professor Witson. I notice also in this text which you are reading 
that the approval, in general, is prior to the documents that are in the 
text. I would like to ask Mr. Miller if he has read the whole of this 
document. 
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Mr. Mituter. Yes, I have. 

Professor Witson. Would you suggest, Mr. Miller, that it be made the 
basis for discussion by the American Society of International Law, as pre- 
sumably this Society might have an interest in the codification of American 
international law, if such a thing exists? 

Mr. Mituer. I do not quite understand the question, as to the basis 
of discussion. 

Professor Witson. For this Society. 

Mr. Mituer. The basis of discussion for what? 

Professor Witson. In regard to the codification of international law. 

Mr. Mituer. No. I would not make that suggestion. I would 
suggest that this might be considered by the Society, but not as the basis of 
discussion for the codification of international law. 

Professor Witson. When you were speaking I understood you to state 
that it would be desirable to have something concrete, but this is not what 
you would recommend as an evidence of concrete material for discussion. 

Mr. Mitter. I think that these are concrete proposals which should 
be discussed, but I do not recall saying that I thought that there should be any 
concrete proposal in general as to the codification of international law before 
there could be discussion of it. I certainly intended to suggest no such 
inference. I agree entirely that this should be discussed. I do not agree 
that it should be the basis of a discussion for the codification of international 
law in the broad sense. 

Professor Hupson. May I ask Mr. Kingsbury a question? I should 
like to ask Mr. Kingsbury whether, in his judgment, if Congressman Tink- 
ham’s resolution should be adopted by both Houses of Congress, if it should 
be approved by the President of the United States, and if invitations to such 
a conference should be issued by the Government of the United States, other 
governments would be prepared at this time to accept the invitations and to 
go on with such a conference. 

Mr. Kinessury. That calls for the exercise of prophecy rather than 
judgment, it seems to me, and I do not attempt to qualify as a prophet; but, 
so far as I can make any guess on the subject, it is that the other nations 
would not be especially cordial toward such an invitation in the present state 
of affairs. 

Mr. Kuun. Mr. Chairman, I think Mr. Hudson would be the best 
qualified to answer his own question. 

Mr. Witu1am H. Buiymyer. Mr. President, and members of the 
Society: I came here with the purpose of saying something with regard to the 
codification of international law—rather against it. The last time that I 
was here I spoke against the adhesion of the United States to the Permanent 
Court of International Justice, and found myself greatly in the minority. 

This time I do not wish to say anything, if I could, in disparagement 
of the work which our guest from Cuba has had on his shoulders for years 
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and has borne so well, but I am afraid that what I do say will be very much 
in accord with the general sentiment expressed by the speakers who have 
preceded me. 

It seems to me that the question of the general codification of interna- 
tional law must be deferred for a great length of time, perhaps for hundreds 
of years. I think, from experience, that it can not be expected that a code 
will cover all questions of international law, and there will be great lacunae, 
as has been said here, in the codification. That will mean, that ever behind 
the system of code law there must be kept in mind the system of common 
international law, or international law as it has arisen, based on common 
sense. 

We have attempted something very much like that in the State of New 
York. A few years ago we started to codify or restate the principles of law, 
taking up one subject after another, and that codification, of course, took 
precedence over the common law. I happen to have had a case with regard 
to the Statutory Construction Act, and in particular to the manner in which 
the computation of time should be made from a given date, as to whether 
the first date should be excluded and the last included. The Act, however, 
was defective in this respect, that it simply stated that when periods of days, or 
months, are computed, the first day of the period should be excluded and the 
last day included. There was left out, you will notice, the periods of years. 
This case involved the question of years; and although the reports were full 
of decisions in which that question had been brought up, and it had always 
been held that the first date should be left out and the latter taken in, 
nevertheless, the court of last resort decided that the law was to the contrary: 
that years not having been mentioned, the rule inclusio unius est exclusio 
altertus applied, and a majority of the court could not be induced to take into 
account that this was simply a restatement of law, and consequently it ap- 
plied a rule which changed the existing state of law, by a simple implication 
contrary to intention, when the correct application of that Roman principle 
only applies when a new provision of law is being introduced, and the 
Legislature was obliged at the next session to correct the text. 

The same thing is just as apt to happen in an international court, and 
there will be no opportunity for having it reviewed. 

I think that the greatest attempt that has ever been made to catch 
up the loose threads of a legal system was that of Blackstone, and yet even 
today in Great Britain Blackstone’s efforts are hardly regarded, although 
they form a very complete and systematic statement of the law of Great 
Britain and the common law, as we suppose it has always existed there. 
We would be surprised, I think, to find out by inquiry generally in Great 
Britain, how little that monumental, though voluntary, codification of the 
law has affected the practice in that country. 

I think, therefore, that everything should be done to encourage dis- 
cussions of this matter, such as has been carried on for a great many years 
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in The Institute of International Lawin Europe. They furnish a storehouse 
of discussions that will be very valuable upon occasions when these questions 
come up and it is necessary to draw upon them hurriedly. For that reason, 
I hope that these efforts will continue; although I believe, as I have already 
stated, that it will be a great many years before any of it will be given an 
authoritative character by the courts. There are certain fundamental 
questions which will have to be stated before it will be possible to proceed 
with a world system of arbitration or of justice, but they should be limited, 
it seems to me, to the smallest number possible so as to secure the full 
consideration that they require. 

Professor CHarRLES G. Fenwick. Mr. Chairman, and ladies and 
gentlemen: So many of my observations on the codification of international 
law have been anticipated by Professor Hudson, especially the comments 
I wanted to make on the impossibility of drawing any distinction between 
the statement of existing law and legislation with respect to new fields, that 
I feel I can be allowed to forego any remarks upon that subject. There is, 
however, one point I want toemphasize. Professor Hudson seemed to think 
that it was desirable that we should concentrate our efforts upon one or two 
practical attempts at codification, and that we should not discuss general 
principles. 

On the contrary, I insist that it is the general principles of codification 
that we most need to discuss, because it is on those very points that we need 
to clarify the issue. The underlying general principles of codification lead 
us, of course, to the great issue of the existence of the League of Nations. 
We all know that the moment the name “ League of Nations” is mentioned 
in this assembly, as in other assemblies, a psychological complex is aroused 
and sides are taken pro and con, and we are asked, as we have just been, 
whether we believe in monarchical or republican governments, and other 
such irrelevant questions. 

It is a hard fact that the League of Nations does exist; and the United 
States must recognize its existence. We, as a scientific body, must give up, 
I think, excusing the United States for its illogical attitude towards the 
existence of a great international fact. The existence of the League of 
Nations is the biggest, most important, most far-reaching international fact 
in the world today. How we can stand aside and consider whether, by doing 
a thing in this way or in that way we shall be codperating more or less with 
the League, passes my imagination. 

Let us say, perfectly frankly, as a body of scientists, that there is one 
way to do this work of codification, and that is to do it with the League. 
Get into the politics of the League? Certainly get into the politics of the 
League. Is there any rational man who thinks you can draw a distinction 
between political and administrative activities of the League? We have 
been hearing that this morning. How can you distinguish the two? In 
one breath the President of the United States, in a recent address, told us 
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that we were to have nothing to do with the political activities of the League, 
as we had had nothing to do with them in the past; and at the same time we 
were told that the government was going to send delegates to a disarmament 
conference. Of all the political questions in the world the question of dis- 
armament is the leading political question. Let us give up this talk of 
distinction between administrative and non-political activities, on the one 
hand, and political activities, on the other. Every effort to codify inter- 
national law leads you inevitably into the political activities of the world. 
You cannot get away from it, and any distinction between the two is im- 
possible as a practical matter. 

The great principle of international law that needs to be changed, as 
former speakers have emphasized, is that the right of self-defense shall be 
taken away from nations. The right of self-help must go. We know that 
the right of self-help can only go by the creation of an organization. 
Professor Bingham tells us that one of the conditions of codification is an 
organization of the nations. How did he fail to say that there is an organi- 
zation today? Whether we like it or not, there is an organization today. 
No one is going to subscribe to its 100 per cent perfection. That organiza- 
tion, I submit, offers the only possibility by which the right of self-help 
may be taken away from the individual nation; and until we learn that the 
organization of the whole group of nations to protect each is the sole condi- 
tion by which the right of self-defense may be taken away, we shall make no 
progress towards disarmament, There is no disarmament possible in the 
world until security is first reached, and there is no security possible except 
by an organization of all for the protection of each. The League of Nations 
represents an attempt in that direction. If it is an imperfect attempt where 
is there a better attempt? That is the great problem for us to discuss. 

Dr. Scorr. May I say just one word? I had the pleasure of sitting 
here this morning, and while I have never attended a round table before in 
my life, I hope that the method of the round table will be preserved and that 
it will be extended, and that these meetings will be run upon the basis of 
the pride of discussion which always takes place when people deeply inter- 
ested in subjects meet. No session of the American Society of International 
Law which I have attended in the past twenty years has been so agreeable, 
so entertaining, and, I may say, so full of promise. I thought I should 
like to say that and have it appear upon the record. 

The CHarRMAN. We will adjourn until 2 o’clock. 

(Whereupon, at 12.20 o’clock p. m., a recess was taken until 2 o’clock 
p. m.) 





THIRD SESSION 
Friday, April 23, 1926, at 2 o’clock p. m. 


ROUND TABLE CONFERENCE ON THE CODIFICATION OF INTERNATIONAL LAW 
IN RESPECT TO NATIONALITY 


1. International problems in respect to nationality by birth. 


(a) Is it possible to persuade all or most of the principal governments of the world 
to adopt a single, uniform basis for native citizenship; if so, should it be jus soli or jus 
sanguinis or some other rule? Would the adoption of such uniform basis for native 
citizenship require amendments of Article XIV of the Constitution of the United States 
and of the — in the Constitutions of Latin American countries concerning 
native citizenshi 

(b) If it is oan impracticable to adopt a single, uniform basis for native citizen- 
ship to prevent dual nationality from arising at birth, would it be possible to obtain 
the adoption of a uniform rule under which dual nationality would be terminated when 
the individuals concerned attain the age of majority or shortly thereafter? If so, 
what rule should be recommended? 


2. International problems in respect to nationality by naturalization. 


(a) Has the right of expatriation, as proclaimed in the Act of Congress of July 27, 
1868 (R. S. 1999-2001), been recognized to such an extent that it can now be regarded as 
a part of international law? 

) Assuming that the right of expatriation does not prevent a country from 
punishing its former nationals who have obtained naturalization in another country for 
offenses committed before emigration, does it oo ae punishment for the act of emigra- 
tion itself where such emigration was prohibited by law? 

(c) Should a person who has been naturalized during minority through the natural- 
ization of a parent be allowed, upon attaining majority, to renounce such naturalization 
and, if so, under what conditions? 

(d) Should protracted residence by a naturalized citizen in his country of origin or 
in a third country cause the loss of the nationality acquired through naturalization or 
raise a presumption thereof? In this relation, is the provision of the second paragraph 
of Section 2 of the Citizenship Act of March 2, 1907, satisfactory, so that it may be rec- 
ommended for general adoption? If not, in what respects should it be changed? 


3. International problems in respect to the nationality of married women. 

(a) Should the nationality of a married woman as a rule follow that of her husband? 
If so, should she be allowed, by some affirmative act, to retain or obtain a nationality 
different from that of her husband? 

(b) If the nationality of a married woman should follow that of her husband, in 
the absence of an election by her of a different nationality, should the nationality of 
the husband attach to his wife of alien origin immediately upon their marriage, irrespec- 
tive of residence, or should it attach at the time when she begins to reside in her hus- 
band’s country? 

Presipine: Ellery C. Stowell, The American University. 

The CHarRMAN. As we have a very brief period for the papers this 
afternoon, I will ask you all to be seated. Our topic this afternoon is a 
round table conference on the codification of international law in respect to 
nationality. You have before you, I believe, this comprehensive outline of 
the matters to be discussed. I shall not take any part of the brief time 
which we have to read it to you. This important matter will be discussed 
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by two of those who are practising the law of nationality in the United States 
for our government. Mr. Richard W. Flournoy, Jr., Assistant to the Solici- 
tor, Department of State, has dealt with these questions of international law 
and nationality for many years. You are all familiar with his writings. He 
has written some very important articles in the AMERICAN JOURNAL OF 
INTERNATIONAL Law, which are particularly interesting. After the dis- 
cussion by Mr. Flournoy, we shall hear from Dr, Henry B. Hazard, Chief 
Naturalization Examiner, Bureau of Naturalization, Department of Labor. 
You all know the important part that the Department of Labor plays in this 
matter of enforcing the law of nationality in the United States, and these 
two gentlemen have had practical experience which we should like to get the 
benefit of here in this conference. 

I take great pleasure in introducing, as the first to discuss this matter, 
Mr. Richard W. Flournoy, Jr., of the Department of State. 

Mr. Ricuarp W. Fiournoy, Jr. Mr. Chairman, as Professor Stowell 
says, I have been selected to open this discussion because for a good many 
years I have been struggling with these problems of dual nationality in the 
Department of State. I am sorry to say that I have not solved them yet. 
I do not expect to solve them myself, but the object of our meeting here 
today is to consider the possibility of solving this very difficult problem. 


INTERNATIONAL PROBLEMS IN RESPECT TO NATIONALITY 
BY BIRTH 


By Ricuarp W. FiLournoy, JR. 
Assistant to the Solicitor, Department of State 


I have been asked to open the discussion concerning the first topic re- 
lating to nationality, which is set forth in the program as follows: 

1. (a) Is it possible to persuade all or most of the principal governments of 
the world to adopt a single, uniform basis for native citizenship; if so, should it 
be jus soli or jus sanguinis or some other rule? Would the adoption of such 
uniform basis for native citizenship require amendments of Article XIV of the 
Constitution of the United States and of the provisions in the Constitutions of 
Latin American countries concerning native citizenship? 

(b) If tt ts deemed impracticable to adopt a single, uniform basis for native 
citizenship to prevent dual nationality from arising at birth, would it be possible 
to obtain the adoption of a uniform rule under which dual nationality would be 
terminated when the individuals concerned attain the age of majority or shortly 
thereafter? If so, what rule should be recommended? 

I suppose that I have been selected to open this discussion because of the 
fact that I have been engaged for some years in handling citizenship cases in 
the Department of State and have thus acquired a practical knowledge of the 
problem. It is very important, indeed, that this problem should be ap- 
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proached from a distinctly practical point of view. While expressions of 
opinion by learned writers on international law should not, of course, be 
ignored, a realization of the character of the cases actually presented is 
necessary if any good is to be accomplished by this discussion. 

Whether or not codification of international law should be confined as 
to most subjects to a statement of rules upon which there already exists a 
general agreement among civilized nations, it is believed that codification of 
nationality laws must go further than this and involve legislation, or rather 
recommendations for uniform legislation by the various states. The reason 
for this is that the question whether an individual is a national of a particular 
country always depends upon the municipal law of that country and is in no 
case decided by international law. At present international law plays only a 
minor part in questions of nationality. With regard to nationality by birth, 
it may be said that it is a recognized rule of international law that an indi- 
vidual who is born in one country of parents who are nationals of another 
country, and who is a national of the first country under jus soli and of the 
second under jus sanguinis, may properly be claimed by both countries, but 
neither country can enforce its claim when the individual is within the terri- 
tory and jurisdiction of the other. There is, however, no rule of international 
law under which dual nationality may be prevented or terminated. 

It will be impossible in this discussion, and indeed it would be of little 
use, to state the laws of all of the countries of the world relating to nation- 
ality by birth, but it may be desirable to call attention to the laws of a few of 
the principal countries, for the purpose, first, of showing their divergency, 
and second of calling attention to the provisions in some of them for ter- 
minating dual nationality. It is only natural that a society of this character 
should begin with a consideration of our own law, and it is necessary through- 
out to bear in mind the existing law and apparent needs of our own country 
first. The question of making changes in laws of nationality, that is, the 
rules which determine the composition of the citizenship of each country, 
is obviously a political question of prime importance, in which each country 
is vitally interested. 

As to our own law, it is important to bear in mind that, while it is based 
primarily upon jus soli, it also involves jus sanguinis, since, under the pro- 
vision of the Act of Congress of February 10, 1855 (R. S. 1993), we claim the 
nationality of persons born abroad of American fathers, provided their 
fathers have resided in the United States. 

The British law is similar to our own, which is based upon it, with regard 
to the status of persons born within the territory and jurisdiction. The 
British law contains provisions under which persons born abroad of British 
parents may, with certain limitations, be claimed as British nationals. Cer- 
tain distinctions are made between those born abroad of native British 
parents and those born abroad of naturalized British parents. 

The British law contains very liberal provisions concerning election, 
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under which persons born in British territory of alien parents and persons 
born abroad of British parents may, after attaining the age of majority, 
divest themselves of British nationality by making a declaration of alienage. 
Our own law contains no provision involving the principle of election, except 
the provision of Section 6 of the Act of March 2, 1907, which requires persons 
born abroad, who claim citizenship of the United States, under R. 8. 1993, to 
register in an American consulate upon attaining the age of eighteen years 
and to take the oath of allegiance to the United States upon attaining 
majority. This requirement, however, specifically relates to maintenance of 
the right to protection and not to maintenance of nationality. 

The laws of the Continental European countries are based primarily 
upon jus sanguinis, but most of them, not including Germany, Austria and 
Hungary, contain provisions based partly upon jus soli. In the discussion of 
nationality in this society last year, attention was called to the provisions of 
Article 8 of the French Civil Code, under which all persons born of French 
parents, whether in France or in foreign countries, are French; likewise per- 
sons born in France of foreigners also born there, and persons born in France 
of fathers born in other countries, provided in the latter cases such persons 
are domiciled in France at the time of attaining their majority, and unless, 
after attaining majority, they have elected the nationality of their parents. 
A provision similar to that last mentioned is also found in the Bulgarian 
laws. 

Under the nationality law of Sweden which became effective January 1, 
1925, any person whose father is a Swedish citizen is also born a Swedish 
citizen. It is also provided in Article 2 of this law that an alien who is born 
in Sweden and remains domiciled there until he attains the age of twenty-two 
years becomes a Swedish citizen at that time, unless during the preceding 
year he has made a formal election of the nationality of hisfather. The laws 
of Denmark and Norway closely resemble the law of Sweden. 

Under the laws of Germany, Austria and Hungary, nationality at birth 
is acquired only through descent. Birth within the territory of these coun- 
tries does not under any conditions confer nationality. Jus soli plays no 
part in the laws of these countries. 

Under Article 1 of the Italian law of nationality of June 13, 1912, a child 
of an Italian father is Italian. Under Article 3 a person born in Italy of 
foreign parents or born elsewhere of parents who have been residents of 
Italy for at least ten years, at the time of his birth himself becomes a national 
of Italy if he resides in Italy at the end of his twenty-first year and within 
his twenty-second year declares that he elects Italian nationality, or, if he 
has resided in the kingdom for at least ten years and does not declare, as 
provided in Article 2 of the same law, that he intends to retain his foreign 
nationality. This article concludes with a statement to the effect that its 
provisions shall be applied also to a foreigner whose father or mother or 
whose father’s father were native Italians. 
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The nationality law of Japan is based upon jus sanguinis. However, it 
contains provisions under which Japanese born in certain countries, if they 
remain domiciled therein, shall lose their Japanese nationality unless they 
make an affirmative election to retain it, while those born in other countries, 
and retaining their domicile therein, remain Japanese unless they formally 
elect the nationality of the countries of birth. 

The Brazilian law of nationality of May 14, 1908, provides that the 
following are Brazilian citizens: 


Par. 1. All persons born in Brazil, even though of a foreign father, 
provided he is not residing therein in the service of his country. 

Par. 2. The sons born abroad to a Brazilian father and the ille- 
gitimate sons born abroad to a Brazilian mother if they establish 
domicile in the Republic. 

Par. 3. The sons born to a Brazilian father while abroad in the 


service of the Republic even if they should not come thereto to take up 
domicile. 


As pointed out in the discussion last year, the laws of the majority of the 
Latin American countries resemble the law of Brazil, that is, they require 
persons born abroad of their nationals to take up their domicile in such 
countries before they can be regarded as nationals thereof. 

A bill now pending before the Finnish Diet contains a provision under 
which a person born abroad of a Finnish father may lose his Finnish na- 
tionality when he reaches the age of twenty-two years unless he has taken up 
his domicile in Finland or has served in the Finnish Army or has attended a 
school in Finland for two years. 

The above statement sufficiently indicates the great divergence between 
the laws of various countries concerning nationality at birth. As to the 
matter of election at majority, it is quite clear that it cannot be regarded as a 
rule of international law. It is merely a principle, which has been embodied 
in various forms in the municipal laws of a number of countries. Election to 
retain or abandon the nationality of one country under its law does not 
necessarily affect the status of an individual in another country of which he 
was born a national. It is interesting to observe, however, the important 
part which domicile has in most of these laws in the matter of terminating 
dual nationality. 

Within the past two years the subject before us has been considered at 
three international conferences. At the meeting of this society last year 
there was some discussion of a project for a Pan American Code of Nation- 
ality adopted by the American Institute of International Law in December, 
1924. The subject was also discussed at a meeting of the International Law 
Association at Stockholm, September 8 to 13, 1924, and resolutions were 
passed recommending the adoption of an international code, in the form of a 
Model Statute and a multilateral convention. The subject was taken up 
last year by the Committee of the League of Nations on Codification of 
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International Law, of which a distinguished member of this Society, Mr. 
Wickersham, is a member, and the Subcommittee on Nationality Laws re- 
ported in January last. 

‘The project of the American Institute of International Law was criti- 
cised by the present writer last year, first, because it was limited to countries 
of the Western Hemisphere, whereas the serious conflicts nearly always arise 
out of claims made to the same individuals by countries of the Western 
Hemisphere and countries of the Eastern Hemisphere; and, second, because it 
provides that persons born in an American Republic of alien parents may on 
reaching majority elect the nationality of their parents, even though they 
remain domiciled in the country of birth. 

In the Model Statute proposed by the International Law Association it 
is surprising to find that nationality at birth is based primarily upon jus soli. 
This indicates a considerable change of opinion among the publicists of 
European countries since the discussions of this subject at the meeting of the 
Institute of International Law at Oxford in 1880 (Annuaire, V, pages 41- 
57), at the meeting at Cambridge in 1895 (Annuaire, XIV, pages 66-76, 
194-200), and at the meeting at Venice in 1896 (Annuaire, XV, pages 233- 
269). In the meeting at Oxford there appeared to be a general agreement 
that jus sanguinis would furnish the only satisfactory basis for uniform 
nationality laws, although in the meeting at Venice certain minor conces- 
sions were made to the principle of jus soli. The Model Statute recom- 
mended by the International Law Association, after providing that “every 
child born within the territory of a conforming state shall become a national 
of that state,” goes on to provide that an election of the nationality of the 
father may be made by the latter in behalf of the child. 

It appears to the writer that the rule proposed by the International Law 
Association is also subject to the second objection, mentioned above, to the 
rule proposed by the American Institute. It does not seem reasonable that 
a person born within a country should, while remaining domiciled therein, 
be divested of the nationality of that country, either by his own act or by 
the act of his parent. As to our own country, there are millions of persons 
in the United States who were born in this country of alien parents. It is 
believed that this country would never agree that such persons should be 
divested of their American nationality while they remain domiciled in this 
country. 

The Subcommittee of the League of Nations seems to have despaired of 
devising any rule for preventing or terminating dual nationality which would 
be acceptable to all or most countries. The proposed convention prepared 
by it merely contained a statement, in Article 1, to the effect that a person 
having dual nationality can not be protected by one of the countries claim- 
ing his allegiance against a claim made by the other, and, statements, in the 
following four articles, concerning the status of children of diplomatic officers 
and other officials, children of unknown parents or parents whose nationality 
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is unknown, children born abroad who have not their parents’ nationality, 
and persons having dual nationality who are in third countries. It is to be 
regretted that the League of Nations Committee did not, in spite of the 
difficulties involved, attempt to formulate a rule under which dual nation- 
ality might be terminated, if not prevented. 

Returning to a consideration of the classes of cases involving dual 
nationality with which our own government is chiefly concerned, it may be 
said that they involve almost entirely persons born in the United States of 
alien parents. Comparatively few cases relating to persons born abroad of 
American parents are presented. Typical cases are those of Czechs and 
Poles who were born in the United States of unnaturalized parents, and were 
taken by them in early childhood to the countries of their origin. As a rule 
such persons do not apply to the Government of the United States for pass- 
ports until they have reached the military service age. 

Another class of cases which give considerable trouble is composed of 
persons who were born in the United States of unnaturalized French parents 
and who, although they have been domiciled in the United States since 
birth, have reached the age of majority and intend to remain permanently 
in the United States, are still claimed by France as French nationals and are 
unable to visit France as American citizens. 

Little or no difficulty arises in cases of persons born in the United 
States of British or Latin American parents. Difficulties arise chiefly in 
countries whose laws are based principally upon jus sanguinis. These are 
usually countries which maintain large standing armies and have compulsory 
military service in time of peace as well as in time of war. Thus militarism 
is the root of the evil in most cases. The countries maintaining large stand- 
ing armies deem it necessary to maintain the greatest man power possible, 
and they seek to do this by retaining the allegiance of the children of their 
nationals without regard to place of birth or domicile. Therefore, the prob- 
lem before us is bound up to a considerable extent with the problem of dis- 
armament. So long as large standing armies are maintained it will be diffi- 
cult, if not impossible, to persuade countries to abandon jus sanguinis 
carried to its extreme limits. 

Another practical reason why it will be difficult to obtain general agree- 
ment to the rule of jus sanguinis lies in the activities of the most important 
countries of the world toward the promotion of foreign commerce. This 
requires their nationals in large numbers to reside in foreign countries, and 
it is only natural that such persons should desire that their children should 
have their nationality. For this reason it is doubtful that either Great 
Britain or our own country would agree to a flat rule based upon jus soli 
alone. However much we may think of the rule of jus soli as a reasonable 
rule for determining nationality in general, it is hard for us to conceive of 
American merchants or bankers residing in Greece or China, for example, 
and raising children who are Greek or Chinese. It is important to bear in 
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mind the fact that, while the nationality laws of all countries contain pro- 
visions embodying in one form or another the principle of jus sanguinis, the 
laws of several countries do not contain jus soli in any form. On the other 
hand, it is quite certain that our own country would be unwilling to adopt 
a rule based solely on jus sanguinis. Aside from the fact that it would 
require an amendment of Article XIV of the Amendments to the Constitu- 
tion, it would add enormously to the body of aliens residing in the United 
States. 

In the discussion of last year the writer suggested the possibility of 
general agreement to a rule whereunder the nationality of a person would 
depend upon the domicile of his parents at the time of his birth. Under such 
a rule a person born in the United States of French parents, temporarily 
residing or sojourning in the United States, would be French, and not 
American, nationals, but a person born in the United States of French 
parents domiciled in the United States would be a national of this country 
and not of France. Such a rule would seem logical and reasonable. There 
are two objections to it, however. In the first place, it would be difficult 
in some cases to ascertain where the domicile of the parents was at the time 
when the children were born. In the second place, it would involve amend- 
ing the Constitution of the United States and the constitutions of the Latin 
American countries and changing the time honored common law rule of 
Great Britain. It is believed that the second objection is well nigh insuper- 
able, at least for the present. 

All things considered, it does not seem likely that any rule governing 
nationality at birth can be formulated which would meet with general accept- 
ance in the immediate or near future. We are thus brought to the considera- 
tion of the second topic for discussion, that is, the question whether it is 
possible to obtain the adoption of a uniform rule under which dual national- 
ity would be terminated when the individuals concerned attain the age of 
majority or shortly thereafter. Aside from the apparent impossibility of 
settling upon a uniform rule which would prevent the status of dual national- 
ity from arising at birth, there are perhaps some reasons for arguing that the 
condition of dual nationality, however anomalous and objectionable it may 
be in the cases of persons of mature age, is not entirely objectionable in cases 
of children born in a country of which their parents are not nationals. It 
may be contended that such persons should be in a position upon reaching 
the age of maturity to choose for themselves whether they wish to retain the 
nationality of the country of birth or the nationality of the country to which 
their parents belong. It is believed, however, that such election should be 
compulsory, so that no person could continue indefinitely to be a national of 
two countries. Furthermore, as nationality involves duties to the state as 
well as rights, it is believed that the election should depend upon the actions 
of the persons concerned rather than upon mere declarations by them. To 
be more specific, it is believed that the domicile of the person concerned at or 
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shortly after the time when he attains his majority should determine his 
nationality thereafter. Perhaps it would be reasonable to allow a period of 
one year after attainment of majority within which the choice could be 
made. The proposed rule might be stated as follows: 

A person who is born a national of one country under jus soli and 
of another country under jus sanguinis shall, after reaching the age of 
twenty-two years, be held to be a national only of that one of the two 
countries concerned in which he is domiciled, that is, maintains a place 
of general abode, when he reaches the age stated. If such person is 
domiciled in a third country at that time, he shall be held to have the 


nationality of that one of the two countries claiming his nationality in 
which he was last domiciled. 


It may be objected that the proposed rule would be too drastic and 
cause inconvenience to some individuals who would be affected by it, but it 
would be impossible to devise any rule which would suit the convenience or 
the whims of all persons affected by it, and at the same time recognize the 
just demands of the states concerned. 

It may be contended further that the countries maintaining large stand- 
ing armies would object to the proposed rule. The answer to this is that 
they might object to any rule which would have the effect of decreasing their 
man power. They might be persuaded, however, that the effect of the pro- 
posed rule, or some other reasonable rule for terminating dual nationality, 
would promote mutually beneficial international intercourse without de- 
creasing their man power to a really serious extent. 

It is hardly necessary to say that, in view of the great diversity of 
national laws and national interests involved, the desired end cannot be 
accomplished in a day. Prolonged, persistent and patient effort, with a 
spirit of liberality and conciliation will be required. 


The CuarrmMan. Mr. Flournoy just discussed the first of the three 
topics, which was “International problems in respect to nationality by 
birth.” The remaining two topics are now to be discussed. The second 
topic is “International problems in respect to nationality by naturalization.” 
The third topic is “ International problems in respect to the nationality of 
married women.”’ As I announced to those who were here at the beginning, 
the discussion is led by Mr. Flournoy, of the Department of State, whom 
you have just heard, and by Mr. Hazard, of the Department of Labor, both 
experts in this field. 

I take great pleasure in introducing Dr. Henry B. Hazard, of the 
Department of Labor. 
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INTERNATIONAL PROBLEMS IN RESPECT TO NATIONALITY 
BY NATURALIZATION AND OF MARRIED WOMEN 


By Henry B. Hazarp 


Chief Naturalization Examiner, Bureau of Naturalization, Department 
of Labor 


With the understanding that the purpose of the conference is to stimu- 
late discussion and exchange of opinion, the following comment upon the 
assigned portion of the topic—‘ International Problems in Respect to Na- 
tionality by Naturalization and of Married Women’’— is intended to further 
that aim. Such comment, based in part upon conditions which have arisen 
in practice, may possibly be helpful in the attempt to solve some of the vexa- 
tious questions presented. 

At the outset, it should be stated that the views expressed are the 
writer’s own and do not profess to represent those of the Bureau of Natural- 
ization or the Department of Labor. 

2. (a) Has the right of expatriation, as proclaimed in the Act of Congress of 
July 27, 1868 (Revised Statutes, Sections 1999-2001), been recognized to such 
an extent that it can now be regarded as a part of international law? 

During the early years of this Republic, conflicting views were held by 
both administrative and judicial authorities as to the right of an individual 
to expatriate himself. However, such right was later established as a part 
of our statutory law by the Act of Congress of July 27, 1868. The provision 
concerning this right, and related ones declaring the status of native and nat- 
uralized citizens and the protection to be given to them when outside of the 
United States, are found in the Revised Statutes as follows:! 


Sec. 1999. Whereas the right of expatriation is a natural and 
inherent right of all people, indispensable to the enjoyment of the rights 
of life, liberty, and the pursuit of happiness; and whereas in the recogni- 
tion of this principle this Government has freely received emigrants 
from all nations, and invested them with the rights of citizenship; and 
whereas it is claimed that such American citizens, with their descend- 
ants, are subjects of foreign states, owing allegiance to the governments 
thereof; and whereas it is necessary to the maintenance of public peace 
that this claim of foreign allegiance should be promptly and finally 
disavowed: Therefore any declaration, instruction, opinion, order, or de- 
cision of any officer of the United States which denies, restricts, impairs, 
or questions the right of expatriation, is declared inconsistent with the 
fundamental principles of the Republic. 

Sec. 2000. All naturalized citizens of the United States, while in 
foreign countries, are entitled to and shall receive from this Government 
the same protection of persons and property which is accorded to native- 
born citizens. 

Sec. 2001. Whenever it is made known to the President that any 
citizen of the United States has been unjustly deprived of his liberty by 


115 Stat. 223-224; Rev. Stats. Secs. 1999-2001. 
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or under the authority of any foreign government, it shall be the duty 
of the President forthwith to demand of that government the reasons of 
such imprisonment; and if it appears to be wrongful and in violation of 
the rights of American citizenship, the President shall forthwith demand 
the release of such citizen, and if the release so demanded is unreason- 
ably delayed or refused, the President shall use such means, not amount- 
ing to acts of war, as he may think necessary and proper to obtain or 
effectuate the release; and all the facts and proceedings relative thereto 
shall as soon as practicable be communicated by the President to Con- 
gress. 


Voluntary renunciation of citizenship is facilitated by the Expatriation 
Act of March 2, 1907, which declares, in Section 2,2. ‘That any American 
citizen shall be deemed to have expatriated himself when he has been nat- 
uralized in any foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state.”” Section 3 of the same act 
provided, ‘That any American woman who marries a foreigner shall take the 
nationality of her husband.” In Mackenzie v. Hare,* the Supreme Court 
of the United States held that marriage with notice of the statute was tan- 
tamount to voluntary expatriation. 

The “Cable Act” of September 22, 1922,4 upon the subject of the in- 
dependent naturalization and citizenship of married women, which repealed 
the provision just quoted, expressly removed the preéxisting bar of the 
marital status, and Section 3 recites that, ‘‘ Nothing herein shall be construed 
to repeal or amend the provisions of Revised Statutes 1999 or of Section 2 of 
the Expatriation Act of 1907 with reference to expatriation.” 

Further legislative expression of the right of expatriation is represented 
by the provisions of the naturalization conventions between the United 
States and a score of foreign countries, determining the citizenship status of 
members of the contracting states under certain conditions. The first, with 
the North German Union, was as early as February 22, 1868. European 
party states to these conventions, with the dates they were signed or con- 
cluded, comprise, in alphabetical order, Austria-Hungary (1870), Baden 
(1868), Bavaria (1868), Belgium (1868), Bulgaria (1923), Denmark (1872), 
Great Britain (1870, 1871), Hesse (1868), the North German Union (1868), 
Portugal (1908), Sweden and Norway (1869), and Wurttemberg (1868). 
In the Western Hemisphere are included the Argentine Republic (1906), 
Bolivia (1906), Brazil (1906, 1908), Chile (1906), Colombia (1906), Costa 
Rica (1906, 1911), Cuba (1906), Ecuador (1872, 1906), Guatemala (1906), 
Haiti (1902), Honduras (1906, 1908), Mexico (1868, 1906), Nicaragua (1906, 
1908), Panama (1906), Paraguay (1906), Peru (1906, 1907), Salvador (1906, 
1908), and Uruguay (1906, 1908).* 


2 Act of March 2, 1907; 34 Stat. 1228. 

3 (1915), 239 U. S. 299, 312. 

4 Act of September 22, 1922; 42 Stat. 1021-1022. 

5 See Treaties, Conventions, International Acts, Protocols, and Agreements between 
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With the exceptions hereafter noted, all of the foregoing conventions 
became effective. Six of the eighteen party states to the Pan American 
Naturalization Convention of 1906—Bolivia, Cuba, Mexico, Paraguay, 
Peru, and Uruguay—apparently failed to ratify it, and Guatemala, which 
had ratified, denounced it in 1914. The ratification of the United States was 
deposited with Brazil, February 25, 1908.6 Ecuador terminated her con- 
vention of 1872 in 1892, by notice,” and Mexico took similar action in re- 
gard to hers of 1868, * terminating it in 1882. 

It must be noted that the early naturalization conventions with Austria- 
Hungary and the German states appear to have been terminated by the 
declarations of war upon Austria-Hungary ® and Germany,’ by the United 
States. But the continued recognition by these former enemy countries of 
the individual’s right to change his nationality is indicated by the treaty 
stipulations acquiesced in by these states at the conclusion of the World 
War, the benefits of which are guaranteed both to the United States and to 
the Allied and Associated Powers. The stipulations are found, as to Aus- 
tria, in Article 230, of Part 10, Treaty of Saint-Germain-en-Laye, of Sep- 
tember 10, 1919.!! Identical ones bind Hungary, in Article 213, of Part 10, 
Treaty of Trianon, of June 4, 1920;'* and Germany, in Article 278, of Part 
10, Treaty of Versailles, of June 28, 1919." 

The distinguished board authorized by Congress and appointed by the 
Secretary of State in 1906, consisting of Dr. James Brown Scott, Dr. David 
Jayne Hill, and Mr. Gaillard Hunt, reported exhaustively upon the subject 
of Citizenship, Expatriation, and Protection Abroad. In discussing the 





the United States of America and other Powers, 1776-1923, Washington, Government Print- 
ing Office; or United States Statutes at Large. As to the convention with Bulgaria, see 43 
Stat. 1759. 

6 Treaties, etc., ibid., Vol. 3, p. 2882; 37 Stat. 1653. The Pan American Naturaliza- 
tion Convention, signed August 13, 1906, became effective in the countries ratifying it, three 
months from the date ratifications were communicated to the Government of Brazil. The 
President of the United States, by proclamation of January 28, 1913, reported ratifications 
by the Argentine Republic, Brazil, Chile, Colombia, Costa Rica, Ecuador, Guatemala, 
Honduras, Mexico, Nicaragua, Panama, and Salvador. It is understood, however, that 
Mexico, in 1923, disclaimed having ratified the convention. 

7 Tbid., Vol. 1, p. 434. 

8 In re Rodriguez (1897), 81 Fed. 337, 353. 

9 Joint Res., December 7, 1917; 40 Stat. 429. 

10 Joint Res., April 6, 1917; 40 Stat. 1. 

u “ Austria undertakes to recognise any new nationality which has been or may be ac- 
quired by her nationals under the laws of the Allied and Associated Powers, and in accord- 
ance with the decisions of the competent authorities of these Powers pursuant to naturalisa- 
tion laws or under treaty stipulations, and to regard such persons as having, in consequence 
of the acquisition of such new nationality, in all respects severed their allegiance to their 
country of origin.”” Treaties, etc., ibid., Vol. 3, pp. 3149, 3232. 

12 [bid., Vol. 3, pp. 3539, 3624. 
18 Tbid., Vol. 3, pp. 3329, 3449. 
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attitude of foreign governments upon expatriation, it said: “In the 
greatest number of cases, however, the right of voluntary expatriation is 
admitted, and the relationship is supposed to cease whenever the subject or 
citizen renounces the old and assumes a new allegiance.”’ 

Speaking of expatriation, Hall says that international law must either 
maintain the principle of the permanence of original national ties, until 
broken with the consent of the state to which a person belongs who wishes to 
be naturalized elsewhere, or must recognize that the force of this principle 
has been destroyed by diversity of opinions and practice, and that each 
state is free to act as may seem best toit. He adds: “‘There can be no doubt 
that the latter view is more in harmony with the facts of practice than the 
former.” It cannot be said, however, that Hall recognizes the right of 
expatriation as a rule of international law. But the great Westlake is 
quoted: '* “The doctrine of perpetual allegiance, expressed by the maxim 
nemo potest exuere patriam—no one can divest himself of his nationality by 
his own act—once generally prevailed. It is now as generally discarded, 
and a right of expatriation admitted.” 

It is of interest to note that the International Law Association, at its 
Thirty-third Conference at Stockholm, accepted the recommendation of the 
Committee on Nationality and Naturalisation approving in toto the doctrine 
of voluntary expatriation contained in Section 1999, United States Revised 
Statutes.!’ 

There is no question that the announced doctrine in the legislation of 
1868 that expatriation is naturally and inherently the right of all people, has 
been considerably circumscribed in the United States through various 
restrictions prescribed by the agency which announced the principle—Con- 
gress. Section 2169, United States Revised Statutes, since 1875 has limited 
naturalization to white persons and aliens of African nativity or descent, 
and Section 14 of the Act of May 6, 1882'* has forbidden any court to admit 
Chinese to citizenship. The general naturalization Act of June 29, 1906" 
requires not only five years’ residence preceding naturalization, but denies 
the right of the naturalized person to take up permanent residence abroad 
within five years thereafter without creating a presumption that he lacked 
the intention to become a permanent citizen of the United States at the time 


14 Citizenship of the United States, Expatriation, and Protection Abroad; House of 
Representatives, 59th Cong. 2nd Sess., House Docs. Vol. 72, Serial No. 5175, Doc. No. 326, 
Washington, Government Printing Office (1907), p. 12. 

% Hall, William Edward, International Law, Oxford, Clarendon Press, 8th ed. (1924), 
p. 282. 

16 Westlake, John, International Law, Part I, Peace, 2nd ed., Cambridge, University 
Press (1910), p. 237. 

17 The International Law Association, Report of Proceedings, 33rd Conference, Stock- 
holm, September 8-13, 1924; London, Sweet & Maxwell, Ltd. (1925), pp. 25-26, 32. 

18 22 Stat. 58, 61. 

19 34 Stat. 596, 601. 
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he applied for naturalization. In the absence of countervailing evidence, 
the certificate of citizenship may be canceled as fraudulent under the pro- 
visions of Section 15. These legal limitations have been upheld by the Su- 
preme Court of the United States. Alien enemies may not be naturalized 
if there be any objection on the part of the representative of the Bureau of 
Naturalization.”° 

In addition, Section 3 of the ‘Cable Act”! provides for the automatic 
cessation of the citizenship of any woman citizen who marries an alien 
ineligible to citizenship, and Section 5 of the same Act prohibits the natural- 
ization during the continuance of the marital status of a woman whose 
husband is not eligible to citizensbip.?? 

While provisions in international agreements and statutory law which 
recognize the right of expatriation are not in themselves international law, 
they are tangible indications of the existence, for a period of more than half 
a century as far as the United States is concerned, of the admitted attitude 
of the independent states represented. The Allied and Associated Powers, 
together with such other countries as are parties to the naturalization con- 
ventions already referred to, would appear to comprise a preponderance of 
the states of the world, in power and influence, if not actually in number. 

The situation described, without considering similar agreements among 
the foreign states and the provisions in effect generally throughout the civi- 
lized countries of the world for the ready change of nationality, seems fairly 
to justify the assertion that the doctrine of voluntary expatriation has been 
accepted as a part of international law, even though its exercise has been 
limited to some extent. 

2. (b) Assuming that the right of expatriation does not prevent a country 
from punishing its former nationals who have obtained naturalization in another 
country for offenses committed before emigration, does it prevent punishment for 
the act of emigration itself where such emigration was prohibited by law? 

During the last few decades, world conditions have stimulated greater 
freedom of emigration, coupled with a growing strictness in the immigration 
laws of some countries. Unproductive soil, the heavy burden of taxes, 

20 Act of June 29, 1906 (34 Stat. 596), as amended by Act of May 9, 1918 (40 Stat. 
542, 545), 11th subdiv., Sec. 4. 

21 Act of September 22, 1922; 42 Stat. 1021, 1022. 

2 Ibid. The term ‘‘ineligible to citizenship,’ in the Immigration Act of 1924, 
possesses a meaning beyond racial disqualification, as it includes an individual debarred from 
becoming a citizen of the United States under any of the following statutes: (a) Section 
2169, Revised Statutes, because not white or of African nativity or descent. (b) Section 14, 
Act of May 6, 1882 (22 Stat. 58, 61), because a Chinese. (c) Section 1996, 1997, or 1998, 
Revised Statutes, as amended by Act of August 22, 1912 (37 Stat. 356), because of desertion 
from, or avoidance of the draft into, the military or naval service. (d) Section 2, Act of 
May 18, 1917 (40 Stat. 76, 77-78), as amended by Act of July 9, 1918 (40 Stat. 845, 885), 
because of having withdrawn his declaration of intention in order to avoid military service. 


(e) Any law amendatory of, supplementary to, or in substitution for, any of the foregoing. 
Sec. 28, Act of May 26, 1924; 43 Stat. 153, 168. 
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especially since the World War, unrest due to desire for self-determination, 
and greater ease of travel have impelled many to leave their native lands in 
search of more promising places in which to live. In connection with the in- 
ternational movements of people, all the member states of the society of na- 
tions are obligated, under international law, to promote and protect, within 
reasonable limits, intercommunication and intercourse subject to the restric- 
tions imposed by just laws for the regulation of immigration. The observ- 
ance of the obligation to further intercommunication and intercourse is 
impliedly agreed to by the state’s acceptance of the doctrine of voluntary 
expatriation. 

If it be admitted that the right of expatriation, the right to voluntarily 
change one’s national allegiance, is a part of international law and therefore 
observed in practice by independent states, it logically follows that emigra- 
tion, except in time of war, is also a right. 

While one may, and sometimes does suffer the loss of nationality of one 
state without acquiring that of another, thus being left stateless, the usual 
form in which expatriation occurs is by the acquisition of the nationality of 
the second state, through naturalization or otherwise, after removal to the 
latter state. Attorney General Black, in his well known and often quoted 
opinion upon the subject of expatriation, expressed the idea in forceful lan- 
guage when he advised President Buchanan in the Christian Ernst case: 

The natural right of every free person, who owes no debts and is 
not guilty of any crime, to leave the country of his birth in good faith 
and for an honest purpose, the privilege of throwing off his natural 
allegiance and substituting another allegiance in its place—the general 
right, in one word, of expatriation, is incontestable. . . . Expatriation 
includes not only emigration out of one’s native country, but naturaliza- 
tion in the country adopted as a future residence. 


Should emigration be prohibited, it would be impossible in most in- 
stances for the national to effectuate expatriation. For a state to concede 
the right of expatriation while denying the means necessary to accomplish 
that right—emigration—would be inconsistent and contradictory, for it 
would be a mere form without substance. Such practice would be lacking in 
that good faith upon which the entire structure of international law is 
grounded. 

The conclusion is impelled, therefore, that a national charged only with 
having emigrated to another country prior to naturalization there, would not, 
in the eyes of international law have committed an offense against the state 
of his former nationality which would be punishable should he return to it. 

It may be added that the naturalization convention with each of the 
following countries, heretofore referred to, contains a specific provision 
stipulating that the act of emigration itself should not be punishable: 
Bavaria (1868), Brazil (1908), Bulgaria (1923), Costa Rica (1911), Honduras 


239 Opin. Attys. Genl. (1859), 356, 357-359. 
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(1908), Nicaragua (1908), Peru (1907), Portugal (1908), Salvador (1908), 
Sweden and Norway (1869), and Uruguay (1908). 

There is probably annexed to the right of emigration, however, the 
qualification that under extraordinary conditions, such as those created by 
war, the state is justified, for its own safety and perpetuity, in requiring its 
nationals to remain within its jurisdiction and subject to its service. 

2. (c) (1) Should a person who has been naturalized during minority 
through the naturalization of a parent be allowed, upon attaining majority, to 
renounce such naturalization and, (2) tf so, under what conditions? 

(1) The national status of a child who acquires citizenship during 
minority through the naturalization of the parent, is impressed upon the 
child because of its presumed legal incapacity to act for itself in a matter of 
such grave importance. Then, too, it is desirable for the sake of family 
unity that there be also unity of nationality, that the parent may better 
protect the minor child’s rights and interests. But these reasons cease when 
the child becomes sui juris, and to require it, in time of peace at least, to 
retain the national status imposed upon it by the parent, particularly if 
against the child’s will, would be illogical, violative of the spirit of the doc- 
trine of voluntary expatriation, and opposed to the real interests both of the 
citizen and of the state whose citizenship such person bears. Forced alle- 
giance is unstable and may result disastrously at the very time when the 
state most needs the loyal adherence of the citizen. 

(2) If the child, after arriving at majority, desires to renounce the 
citizenship virtually forced upon it by law through the parent, and be 
residing in the country of the parent’s citizenship when it reaches the age 
of twenty-one years, it would seem to be desirable to permit it, within a 
prescribed period, to appear in person before an appropriate tribunal or 
officer and make a formal oath of renunciation of citizenship. If residing 
outside of such country, the oath might best be taken before a diplomatic or 
consular officer of the country in question. It is suggested that the oath 
should be taken before arriving at the age of twenty-two years, as a year’s 
time in which to act upon such election would probably be ample in most 
cases, and it is desirable in the interests of both the individual and the state 
that the decision be made within a definite and reasonable time. 

2. (d) (1) Should protracted residence by a naturalized citizen in his 
country of origin or in a third country cause the loss of the nationality ac- 
quired through naturalization or raise a presumption thereof? 

It is generally recognized, at least nationally, that the citizen’s alle- 
giance to his state and the state’s protection of its citizen abroad are correl- 
ative duties. This duty of the state, however, is subject to qualification, 
based upon the circumstances attending the absence. 

One who uses his nationality as a cloak to assure himself of its benefits 
while evading its duties, thereby escaping also the obligations of citizenship 
of the foreign country in which he abides, is not deserving of protection by 
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either country.“% The situation is well presented by the Department of 
State: * 

But if the citizen, on the one side, has rights which he may claim at 
the hands of the Government, on the other side there are imperative 
duties which he should perform toward that Government. If, on the 
one hand, the Government assumes the duty of protecting his rights and 
his privileges, on the other hand the citizen is supposed to be ever ready 
to place his fortune and even his life at its service, should the public 
necessities demand such a sacrifice. If, instead of doing this, he per- 
manently withdraws his person from the national jurisdiction, if he 
places his property where it can not be made to contribute to the na- 
tional necessities; if his children are born and reared upon a foreign soil, 
with no purpose of returning to submit to the jurisdiction of the United 
States, then, in accordance with the principles laid down by Chief 
Justice Marshall,” and recognized in the Fourteenth Amendment, 
and in the act of 1868, he has so far expatriated himself as to relieve this 
Government from the obligation of interference for his protection. 

The forfeiture of nationality through foreign residence alone, whether in 
the country of origin or in a third country, without regard to circumstances, 
would be unwarranted, and, in many cases, would undoubtedly result in 
injustice and great hardship. However, while the worthy citizen abroad 
should be protected, the ever present problem of the government is to ac- 
complish this while relieving itself of responsibility for the undeserving one. 

Representatives of American commerce and industry, and missionaries, 
to mention but two classes which include naturalized citizens, are frequently 
required by the nature of their pursuits to remain abroad over extended 
periods. The severe illness of close relatives abroad is a condition which 
naturally and properly presents an appeal which cannot and should not, in 
proper cases, be ignored. The lingering illness of a parent, for instance, might 
justify the presence of one of the family for many years. Similar instances 
might be multiplied. 

But it is believed that foreign residence under certain other circumstances 
should result in the loss of nationality ipso facto. If the absence shows bad 
faith in the procurement of naturalization, there should be provision for 
its revocation ab initio (such as Section 15, Naturalization Act of June 29, 
1906, supra), while if there has been since the naturalization a cessation of 
real allegiance as indicated by conduct or profession, a procedure should 
be made available for the termination of citizenship as of a definite date. 

A consideration of the many factors involved leads to the belief that 
the result which is desired should not be sought through raising a rebuttable 
presumption. 


*%See Citizenship of the United States, Expatriation, and Protection Abroad, ibid., 
p. 26. 

Mr. Fish, Secy. of State, to Mr. Washburne, Minister to France, June 28, 1873, 
For. Rel. 1873, I, 256, 259; Moore, Int. Law Digest, Vol. 3, pp. 762, 763. 

2% The Charming Betsy (1804), 2 Cranch (6 U. S.), 64, 120. 
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2. (d) (2) In this relation, is the provision of the second paragraph of 
Section 2 of the Citizenship Act of March 2, 1907, satisfactory, so that it may 
be recommended for general adoption? 

If the satisfactory nature of a statute is dependent upon the clarity 
and completeness of its language, and the certainty and uniformity of its 
application, then the provision of law described is very unsatisfactory as 
will appear, it is believed, from the comment which follows. 

The provision of the Act of 1907 referred to reads: ?’ 


When any naturalized citizen shall have resided for two years in 
the foreign state from which he came, or for five years in any other 
foreign state it shall be presumed that he has ceased to be an American 
citizen, and the place of his general abode shall be deemed his place of 
residence during said years: Provided, however, That such presumption 
may be overcome on the presentation of satisfactory evidence to a 
diplomatic or consular officer of the United States, under such rules and 
regulations as the Department of State may prescribe. 


It will be observed, from a careful reading of the foregoing, that a 
naturalized citizen who has resided for two years in the foreign state from 
which he came or for five years in any other foreign state does not, under 
the terms of the Act, actually cease to be a citizen by virtue of such resi- 
dence. A presumption arises, however, that citizenship has ceased, though 
the person in question is given the privilege of overcoming it, “on the presen- 
tation of satisfactory evidence to a diplomatic or consular officer of the 
United States, under such rules and regulations as the Department of 
State may prescribe.” 

The rules referred to require the naturalized persons under the pre- 
sumption to furnish proofs and affidavits to bring themselves under one or 
more of the rules. They are quoted below: ** 


(a) That they are residing abroad solely or principally as represen- 
tatives of American trade and commerce, and that they intend even- 
tually to return to the United States permanently to reside. 

(b) That their residence abroad is in good faith for reasons of 
health or education in special subjects, and that they intend eventually 
to return to the United States permanently to reside. 

(c) That some unforeseen and controlling exigency beyond their 
power to foresee has prevented their carrying out a bona fide intention 
to return to the United States within the time limited by law, and that 
it is their intention to return and reside permanently in the United 
States immediately upon the removal of the preventing cause. 

(d) That they are residing abroad principally for the purpose of 
representing a recognized American educational, scientific, philan- 
thropic, or religious organization, and that they intend eventually to 
return to the United States permanently to reside. 


27 Sec. 2, Act of March 2, 1907; 34 Stat. 1228. 
28 Rules prescribed by the Department of State, in effect April 21, 1926, whereunder 
the presumption of expatriation may be overcome. 
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(e) That they reside in a country other than that from which they 
came and are principally engaged in some legitimate professional or 
scientific occupation, not inconsistent with American interests and for 
which occupation they were trained in American institutions; that they 
maintain effective ties with the United States, and that they intend 
eventually to return to the United States permanently to reside. 

(f) In the cases of naturalized American citizens residing in 
Canada, Mexico, the West Indies, Central America, or Panama, that 
they are employed by a legitimate corporation or company which is 
principally engaged in any legitimate concern, which is effectively 
owned and controlled by a citizen or citizens of the United States and 
materially promotes the interests of this country, and that they intend 
eventually to return to the United States permanently to reside. 

(g) In the cases of married women who acquired American citizen- 
ship through marriage or the naturalization of their husbands before 
September 22, 1922, and whose husbands are still American citizens and 
are residing permanently in the United States, that they themselves 
have made their plans to come immediately to the United States to 
reside permanently and are applying for passports for that purpose only. 

The proofs and affidavits required to overcome the presumption 
must set forth the specific facts and circumstances which bring the 
persons concerned under one or more of the above rules, and mere as- 
sertions, even under oath, that any of the enumerated reasons exist will 
not be accepted as sufficient. 

An American woman who was married to an alien on or after Sep- 
tember 22, 1922, and has become subject to the presumption of ex- 
patriation under the terms of Section 3 of the Act of September 22, 
1922, can overcome such presumption only by showing that the principal 
cause of her foreign residence brings her within the scope of one of the 
rules prescribed above. She can not overcome the presumption merely 
by showing that her husband is residing abroad for a reason mentioned 
in one of the rules. 

The above rules, with the exception of Rule (f), are applicable to all 
foreign countries. 


Because the presumption is disputable, and not conclusive, and no 
period is prescribed by the statute during which the presumption is re- 
quired to be rebutted, citizenship never terminates, it would seem, but merely 
lies dormant, awaiting the awakening touch of acceptable evidence before 
the diplomatic or consular officer. 

As there is no requirement in the statute that the naturalized citizen 
himself present the evidence to overcome the presumption, it might be 
argued that anyone else might do so. Should the former die before the pre- 
sumption had been overcome, others might be in a position to show that 
during his life he had brought himself within the rules of the Department. 
The question could arise where rights dependent upon the continuance of 
citizenship were in abeyance at the time of death. 

Had the proviso granting the privilege of overcoming the presumption 
been omitted, the presumption would probably have been irrebuttable, and, 
as a rule of substantive law, have effectually terminated citizenship without 
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any remedy being left to the person concerned. In such form it might have 
had the virtue of greater definiteness, which is of much importance to the 
governments involved in determining national status. 

The law provides for the presentation of the evidence in cases under 
the Act, only to a diplomatic or consular officer, who is normally located 
outside of the United States, and no provision was apparently made for the 
naturalized person against whom the presumption arises while abroad, but 
who returns to this country without having furnished the required evidence. 
What is such a person’s national status? Is his citizenship still in a state 
of suspended animation? If so, how and before whom may he have his 
status authoritatively and finally determined? 

The brief résumé of the circumstances accompanying the adoption of 
the statute and its construction by the courts and administrative officers 
which follows, indicates the confusion and uncertainty which it has caused 
and the desirability, if not urgent necessity, of legislative clarification. 

In favorably reporting upon the then proposed legislation,?® the House 
Committee on Foreign Affairs stated that it followed in its general lines the 
recommendations of the Department of State. It mentioned the subject 
matter under discussion as, “Perhaps the most important provision of the 
bill,” which the State Department desired in order to guard against inter- 
national complications in which this country had often been involved. 
The report scathingly denounced the naturalized foreigner who had sought 
naturalization for commercial or dishonest purposes, and who resided 
abroad claiming the protection of the flag while avoiding any responsibilities 
of citizenship. 

The discussion upon the bill made it clear that it was only intended 
that protection should be withdrawn from the naturalized citizen abroad 
when he had failed to overcome the presumption, not that citizenship itself 
should be lost, or that other rights depending upon citizenship should be 
affected.*® As Mr. Perkins, who submitted the report, said: 


Any legal rights, any rights of children, any rights of property, of 
course, still remain to be disposed of by the courts; ; 

No presumption is conclusive onacourt. Itisamere siatilttes 
but the presumption would protect the State Department. That is the 
object of the bill and the result of the bill and the only result of it.* 


Mr. Bonynge severely criticized the provision on the ground that a 
solemn judgment of a court evidencing naturalization should not, in effect, 
be set aside upon a mere presumption. He believed that there should be 
some proceeding instituted in a court to set aside the naturalization in order 


29 House of Representatives, 59th Cong. 2d Sess., House Reports, Vol. 1, Serial No. 
5064, Misc. Report No. 6431, Expatriation of American Citizens, January 18, 1907, p. 2. 

80 Cong. Rec., 59th Cong. 2d sess., Vol. 41, pt. 2, Jany. 21, 1907, pp. 1464-1466. 

31 Tbid., p. 1464. 

32 Thid., p. 1466. 
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that the naturalized person might be given the opportunity to be heard, as 
will be seen from his remarks at page 1465. This same thought is expressed 
by Mr. Flournoy in his article in the Yale Law Journal on the general subject, 
wherein he suggested that the statute be amended to provide for the ter- 
mination of citizenship. Referring to the vital importance of the status 
of citizenship, he added: * 
There is no doubt whatsoever that hundreds of our naturalized 
citizens residing abroad deserve to have their citizenship terminated, 


but such a serious matter as final loss of citizenship should not be made 
to depend upon the ex parte decision of a clerk in a Government office. 


An opinion of much importance, even though not accepted by some 
Federal courts, was handed down by Attorney General Wickersham in 
1910, in the case of Jebran Gossin, a native of Syria, who was naturalized 
in 1905.*%* He returned to Syria about 1907, where he married a Syrian 
woman. After more than two years’ residence there, he brought his wife 
to this country. He was admitted but she was held by the immigration 
authorities because of trachoma. If an alien, she was subject to exclusion 
under the immigration laws. The question of the wife’s citizenship was 
said to depend upon whether the husband had ceased to be a citizen by 
virtue of the presumption in the Act of March 2, 1907. The Attorney 
General said that the operation of the act was limited to naturalized citi- 
zens “while residing in foreign countries,” ** and that its purpose was, 

simply to relieve the Government of the obligation to protect such 

citizens residing abroad after the limit of two or five years, as the case 
may be, when their residence there is not shown to be of such a charac- 
ter as to warrant the presumption that they intend to return and reside 
in the United States and thus bear the burdens as well as enjoy the 
rights and privileges incident to citizenship . . . . Obviously, therefore, 
the essential thing under the act is the intention to return to and reside 
in the United States. The highest proof of such an intention is the ac- 


tual return and residence of such a person, amounting as it does to a 
demonstration. 


He concludes: * “When a citizen returns to the United States, the 
necessity for such protection no longer exists, and it is fair to assume that 
with the cessation of the necessity the presumption created by the act also 
ceases.” 

Probably the most extreme case reported in which the presumption 
was attempted to be invoked is Jn re Wildberger.** A native and citizen 


% Flournoy, Richard W., Jr., “Naturalization and Expatriation,’’ in Yale Law 
Journal, Vol. 31, No. 8, June, 1922, pp. 865, 866. 

34 28 Opin. Attys. Genl. (1910), p. 504. 

% Tbid., p. 507. 

36 Tbid., pp. 507-508. 

37 Tbid., p. 510. 

38 (1914), 214 Fed. 508; U. S. Dist. Court, East. Dist. of Pa. 
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of Switzerland was admittedly eligible to naturalization by reason of honor- 
able service in the United States Army, if the proviso in the Act of 1907 did 
not bar him. After such service and while still an alien, he returned to Switz- 
erland for more than two years and held and filled an elective office. He 
then came back to the United States and made his application for naturali- 
zation. Judge Dickinson held that the portion of the Act in question was 
highly penal, and not to be extended to include persons not within its pur- 
view. It was never intended to embrace persons not citizens, he said, as it 
referred specifically to naturalized citizens. 

In United States ex rel. Anderson v. Howe,** Anderson, a former Swede, 
was naturalized in 1905. He returned to Sweden in 1906 and remained until 
1915, when on his arrival at a port of this country he was ordered deported 
as aninsane alien. Judge Hough referred to Attorney General Wickersham’s 
opinion but refused to accept the latter’s views, and held that Anderson ‘“‘is 
an alien,” because of failure to overcome the presumption under the Act 
of 1907. 

The court, in Stein e¢ al. v. Fleischmann Co. e al.,*° held that the fail- 
ure of Stein, a former Austrian residing abroad, to satisfy the diplomatic or 
consular officer that he had not reacquired Austrian citizenship under Article 
4 of our naturalization convention of 1870 with Austria-Hungary, would 
not affect his American citizenship status itself, acquired through naturaliza- 
tionin 1891. Though he had left the United States in 1909, and had resided 
one year in Paris, over five years in Germany, and over a year in Vienna 
where he was in business, and intended definitely and permanently to live 
abroad and conduct his business there, the court held him to be a citizen of 
the United States. As to the determination by diplomatic and consular 
officers, Judge Learned Hand said:* “I can hardly think that Congress 
meant their decision to be conclusive upon the putative citizen for all times 
and at all places.” 

Judge Trieber, in 1918, denied a number of applications for citizenship 
of alien soldiers who did not intend to reside permanently in the United 
States. The court said that the intention of Congress that there should be 
no naturalization for temporary purposes may be deduced from the Act of 
1907,* “which provides for a forfeiture of naturalization, if the naturalized 
citizen should have resided for two years in the foreign state from which he 
came.” 

Banning v. Penrose “ was based on a petition for a writ of habeas corpus 


39 (1916), 231 Fed. 546; U. S. Dist. Court, So. Dist. of N. Y. 
40 (1916) 237 Fed. 679; U. S. Dist. Court, So. Dist. N. Y. 
4t Treaties, etc., ibid., Vol. 1, p. 46; 17 Stat. 833, 836. 
# Stein et al. v. Fleischmann Co. et al., ibid., p. 682. 
43 In re Naturalization of Aliens in Service of Army or Navy of United States (1918), 
250 Fed. 316; U. S. Dist. Court, East. Dist. Mo., East. Div. 
(1919), 255 Fed. 159; U. S. Dist. Court, No. Dist. Ga., No. Div. 
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to free Banning, an alleged alien enemy. He had been naturalized in 1903, 
and it was charged that “he afterwards expatriated himself by his conduct 
in going to Germany and residing there some time.”’ It is not shown when 
he returned to Germany or came back to the United States. Judge Newman 
held that ‘the evidence that he intended to take up a permanent residence in 
Germany should be reasonably clear,” and as it indicated that “his intention 
was to retain his home in the country of his adoption,” he was declared to be 
still a citizen. 

Sinjen v. Miller, Alien Property Custodian, et al., was an attempt by 
Sinjen to recover property seized during the World War while Sinjen, a 
native of Germany, was residing there. After naturalization in 1893, he re- 
turned to Germany in 1901 for what was expected to be a brief visit. After 
about twenty years’ absence, broken by a short trip to the United States 
about 1908 or 1909, having failed to satisfy the diplomatic or consular officer 
that the presumption had not run against him, he finally managed to get 
back to the United States. The court rejected the government’s contention 
that by reason of the failure to overcome the presumption, Sinjen’s citizen- 
ship status should not be regarded as an open question before the court,“ 
and held that the State Department’s decision was not conclusive. Judge 
Woodrough also refused to agree to Attorney General Wickersham’s opinion 
that mere return to the United States rebutted the presumption of nonciti- 
zenship.”” 

On appeal, this decision was affirmed ‘** by Judges Lewis, Trieber, and 
Booth, who were “strongly impressed with the reasoning and with the con- 
clusion” of the Attorney General, though finding it unnecessary to pass 
upon the proper construction of the Act of 1907. This court also decided 
that the statutory presumption was not one of renunciation but of abandon- 
ment of citizenship, and the State Department’s finding was for that De- 
partment’s convenience and not binding on the courts. 

In Nurge v. Miller, Alien Property Custodian, ef al.,*® plaintiff’s 
citizenship was in question. German by origin, he had come to the United 
States in 1870, was naturalized in 1888, and returned to Germany in 1909, 
intending to remain less than a year. He did not return to the United 
States until 1920. Judge Campbell agreed with the contention that the 
mere return to the United States was insufficient to show that American cit- 
izenship had not been forsaken, stating that the burden was upon plaintiff to 
show his intention of remaining a citizen during all his absence and at the 
time of trial. Judgment was for plaintiff. 


4 (1922), 281 Fed. 889; U. S. Dist. Court, Neb., Omaha Div. 

4 Tbid., p. 890. 

7 Tbid., p. 891. 

48 Miller, Alien Property Custodian, et al. v. Sinjen (1923), 289 Fed. 388; U. S. Cir. 
Court Appeals, 8th Circuit. 

49 (1923), 286 Fed. 982; U. S. Dist. Court, East. Dist. N. Y. 
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Gay v. United States *® shows strikingly the injustice which may arise 
through the action of an Executive Department under the presumptive 
clause of the Act of 1907. The plaintiff, a native of Switzerland, was nat- 
uralized in the United States in 1897. In 1908 he was retired as a warrant 
officer of the United States Navy, on account of disability, after over twenty 
years of honorable service. In 1909, the Navy Department granted him 
permission to leave the limits of the United States and he took up residence 
in Switzerland, although keeping in touch with the department and subject 
to call toduty. In 1912 he made an affidavit before an American vice consul 
to overcome the presumption of expatriation, after two years’ residence in 
Switzerland. 

In 1916, within a few months after receiving instructions from the Navy 
Department, and based on the opinion of a subordinate officer, his pay was 
stopped. The Navy Department gave as the reason for this drastic action, 
which reason was not, however, communicated to Gay, that he should 
officially be regarded as having expatriated himself under the Act of 1907, 
and therefore had abandoned his office, which the law and regulations 
prescribed should be occupied only by a citizen of the United States. The 
effect was to remove him from office and deprive him of his rights and emolu- 
ments, without a hearing. Approving Mr. Wickersham’s holding that the 
essential thing was the intent to return and reside in the United States, the 
court held that Gay was still a citizen of the United States, gave judgment 
for over $10,000 pay withheld, and declared that," “it was not in the 
province of the Navy Department, or of any of its officers, to pass upon the 
rights of the plaintiff and to declare that he had expatriated himself, and 
and thereby to dismiss him from the Navy.” 

On appeal to the Supreme Court of the United States,®*? the judgment 
was affirmed. The Supreme Court stated that the contention of the United 
States that Gay had presumptively lost his citizenship by having resided for 
over two years in Switzerland, put out of view all of the other facts of the 
case—of Gay’s rights as an officer of the Navy, from which service he could 
not be dismissed under the law and regulations of the Navy, in time of peace, 
except in pursuance of the sentence of a general court martial. By that law, 
and not the Act of 1907, his case was to be judged, said the court. The pre- 
sumption under the latter Act was easy to overcome, added the court, and 
was a matter of option and intention. Mr. Justice McKenna delivered the 
opinion. 

It will appear from the foregoing decisions® that there is a seemingly 
hopeless conflict in the application of the clause in the Act of March 2, 1907, 
providing for the presumptive cessation of citizenship. The citizenship 


8 (1922), 57 Court of Claims, p. 424. 

51 [bid., p. 430. 

52 United States v. Gay (1924), 264 U. S. 353. 

53 See detailed discussion of opinions by Mr. Flournoy, loc. cit., pp. 858-866. 
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status of persons who are still laboring under the presumption, so far as the 
State Department is concerned, is being raised constantly before the other 
Executive Departments. While the Attorney General has ruled on the 
matter, some of the Federal courts have not been in agreement with him nor 
with each other, either upon this point or other related ones. As there are 
over two thousand Federal and State courts having jurisdiction to naturalize 
aliens, before which this Act may be drawn in question at any time, the 
likelihood of even greater divergency of views is apparent. Other courts 
also may have to decide cases where questions of citizenship are in issue. 

The inconvenience, if not serious embarrassment and hardship, is readily 
conceived in cases where the presumption has been invoked against some of 
the members of a family, while other members of the same family are given 
full recognition as citizens of the United States. It has been the cause of 
dividing families under distressing conditions. Naturalized Americans who 
fought honorably overseas in the American forces during the World War and 
who visited their old homes after discharge, have also been caught in the net. 
If these people are looked upon as aliens and required to secure immigration 
visas to come to this country, they may have to wait many years in countries 
where the quotas are exhausted and the demand great. If they finally do 
get back as aliens, will the courts renaturalize them? Technically, at least, 
they are still citizens, and the courts quite generally hold that the natural- 
ization laws apply to aliens only. Should war break out and find such per- 
sons still under the disability, and the belligerent states involved be those 
directly concerned in the national status of the persons in question, would 
the unfortunate victims of the presumption “be shot in the chest by one of 
them and in the back by the other,” as humorously remarked by Mr. 
Bewes,™ in discussing the dilemma during a state of war of persons with 
double nationality? 

On the whole, it is believed that the presumptive clause of the Act of 
March 2, 1907, has proved too unsatisfactory in practice to warrant recom- 
mending it to other countries for adoption. 

2. (d) (3) If not, in what respects should it be changed? 

Because of the great responsibility the government assumes for its 
citizens who are absent from their national home, which responsibility falls 
ultimately upon the individual citizens who remain at home, there exists 
a right to demand of the person proceeding abroad every reasonable guar- 
antee against improper use of his national status. If such citizen has the 
proper concept of the value of his citizenship and of the government’s pro- 
tection of him, as well as of the obligation to his fellow citizens at home, he 
will be anxious to submit to reasonable regulation. 

The following rough outline of a proposed statutory procedure is sug- 
gested, solely for the purpose of discussion: 


5 Bewes, Wyndham A., Secretary, Committee on Nationality and Naturalisation, in 
Report of the International Law Association, ibid., p. 23. 
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(a) Require registration with the appropriate diplomatic or con- 
sular officer by naturalized citizens abroad (other than governmental 
representatives and their immediate families), once within every two 
years in the country of origin, and once in every five years in other 
countries (or such other periods as may be deemed advisable), upon satis- 
factory evidence of citizenship. 

As a part of the registration, require the registrant to renew his 
oath of allegiance to the United States, and to make oath as to the 
reasons for his absence and his intention as to returning to the United 
States for permanent residence. 

(b) Furnish such citizen upon registration with an appropriate 
registration certificate, containing his signature, photograph, finger 
prints, and such other evidence of identity as will make it difficult to 
falsify, the same certificate to be used in subsequent registrations 
should the person remain abroad beyond the initial period. 

(c) Provide that a naturalized citizen abroad who fails to register 
within the time and in the manner required, shall, at the expiration of 
the two year or five year period from the date of departure from the 
United States, be held to have voluntarily expatriated himself as of the 
date of the expiration of the period prescribed, and shall be eligible to 
repatriation only in compliance with the general provisions of the 
naturalization laws, after admission to the United States in compliance 
with the immigration laws. 

(d) Upon the return to the United States of the absentee, require 
the presentation at the port of entry of his certificate of registration as 
evidence that he has not expatriated himself by reason of prolonged 
residence abroad, in the absence of which certificate the burden shall be 
upon him to prove that he has not expatriated himself. 

(e) The original record of registration should be maintained where 
made, while duplicates should be transmitted to the Department of 
State and the Department of Labor, for use in the latter department by 
the Bureaus of Immigration and of Naturalization. 


Objections to such a plan will be readily apparent, but it is believed 
that it has the virtue of definiteness, and does not leave the individual’s 
status in doubt. 

Even though the citizen should register within the prescribed period, 
the State Department in any event would probably continue to use its 
discretion as to whether it would protect him. Professor Edwin M. Bor- 
chard, in his exhaustive treatise, The Diplomatic Protection of Citizens 
Abroad (New York, The Banks Law Pub. Co., 1915, pp. 713-791), has clas- 
sified acts of the citizen which may result in the refusal or limitation of the 
protection ordinarily extended by the government to the citizen abroad. 
They may be thus briefly stated: 


(a) Inequitable conduct generally, including immorality, disloyalty to 
his own government, or unneutral acts. 


(b) Denial or concealment of citizenship. 
(ec) Deception or fraud in the presentation or merits of the claim. 
(d) Evasion of national duties, and particularly military service. 
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(e) Breach by the citizen abroad of the local law, international law, or 
his national law. 


3. (a) (1) Should the nationality of a married woman as a rule follow 
that of her husband? 

In the writer’s opinion, the wife’s citizenship should not depend upon 
that of the husband, but she should be placed in a position of equality with 
the husband in this respect. 

The well recognized rule by which the nationality of the wife follows 
that of the husband has been gradually giving way before a changed opinion 
and strong demand. It is a commonplace that the woman was long regarded 
as man’s inferior, particularly as concerned her legal and political status. 
Unity of the family, the common law theory of the oneness of husband and 
wife, with the husband recognized as “the one,” and the headship of the 
husband and father, largely accounted for the placing of the wife’s status 
beyond her control and automatically merged in that of the husband. 
However, reform legislation, particularly during the past seventy-five years, 
and the greatly changed sentiment in favor of the equality of the sexes, 
have stimulated a modification of the doctrine of nationality for women. 

M. Rundstein, in reporting upon the subject of nationality for the 
subcommittee to the League of Nations Committee of Experts for the Pro- 
gressive Codification of International Law,* refers to the very marked tend- 
ency at the present time as represented by the most recent laws, to abandon 
the old principle that marriage ipso facto involves loss of nationality for the 
woman, and to grant married women the right to choose their own national- 
ity, irrespective of the fact of marriage. This, he says, obviously will give 
rise to conflicts which were formerly unknown. His suggested solution is 
the adoption of the uniform principle that a woman retains her nationality 
upon marriage or upon the naturalization of her husband, unless she explic- 
itly declares that she desires to acquire the nationality of her husband. 

It is his opinion, however, that although the establishment of a world 
law on the subject, or the adoption as a basis for internal laws of certain 
general principles which have been advanced, is very desirable, the intro- 
duction of such a program would now be premature as the time for such 
measures does not appear to have arrived. 

In a supplementary note, M. Rundstein analyzes the suggestions of the 
International Law Association adopted by the Thirty-third Conference at 
Stockholm in 1924,5’ for the uniform regulation of questions of nationality. 
He quotes President Hammarskjéld’s view in the latter’s report to that 
conference, wherein the president stressed the fact that “under present 


55 League of Nations, Committee of Experts for the Progressive Codification of In- 
ternational Law, Questionnaire No. 1, C. 43. M. 18. 1926. V (C. P. D. I. 53), Geneva, Febru- 
ary 9, 1926, pp. 8-9. 

5 Tbid., p. 15 (C. P. D. I. 20, Annex). 

57 The International Law Association, Report of Proceedings, ibid., pp. 22-72. 
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conditions, a reform which would deprive marriage of its automatic effect 
on the nationality of the wife would have very little chance of being univer- 
sally accepted.’ 8 

Consideration of the woman’s political and citizenship status in the 
United States leads to the belief that the present principle of independent 
status is too strongly grounded to justify the hope that international benefits 
from uniformity would be looked upon as outweighing national wishes. 

The adoption of the Nineteenth Amendment to the Constitution ®® 
guaranteed women citizens against infringement of the right to vote on ac- 
count of sex, and in the same year, both the Republican and Democratic 
national parties included planks in their platforms indorsing the idea of the 
independent naturalization and citizenship of married women. Then in 
1922 the “Cable Act” ® was passed which, in large measure, conferred an 
independent status on married women in respect to nationality and citi- 
zenship, although it has received some criticism as containing inequalities, 
and cannot be said to have been entirely satisfactory in operation. 

Under the Act of February 10, 1855,°* any woman married to a citizen 
of the United States and racially eligible to naturalization, was a citizen, 
although she might possess no personal qualifications for citizenship. 

Prior to the passage of the Act of March 2, 1907, with the provision 
in Section 3, “That any woman who marries a foreigner shall take the nation- 
ality of her husband,” the citizenship status of an American woman married 
to a foreigner was in doubt, even though it had been claimed that the matter 
above quoted was merely declaratory of the then existing law. While 
the court, in Pequignot v. City of Detroit,® had in 1883 held that an Ameri- 
can woman who married a foreigner took her husband’s nationality, other 
decisions support the view that the wife either retained her American 
citizenship, or did not lose it unless she took up residence outside of the 
United States, or at least that there was doubt as to her status.™ 

As Mr. Justice McKenna stated in Mackenzie v. Hare,” upholding the 
constitutionality of the above quoted section, 

58 League of Nations, Questionnaire No. 1, etc., ibid., p. 16. 

59 Proclaimed August 26, 1920 (41 Stat. 1823). 

6° House of Representatives, 67th Cong. 2d Sess., Reports. Serial No. 7957, Vol. 3, 
Report No. 1110, Naturalization and Citizenship of Married Women, June 16, 1922. 

61 Act of September 22, 1922; 42 Stat. 1021. 

62 Section 1994, U. S. Revised Statutes. 63 34 Stat. 1228. 

64 Cong. Rec., 59th Cong. 2nd Sess., Vol. 41, Pt. 2, House of Representatives, January 
21, 1907, p. 1464. 

5 (1883), 16 Fed. 211. 

66 Cf. Shanks v. Dupont (1830), 28 U.S. (3 Pet.) 242, 246-250; Beck v. McGillis 
(1850), 9 Barb. (N. Y.) 35, 49; Comitis v. Parkerson et al. (1893), 56 Fed. 556-564; Jennes v. 
Landes (1897), 84 Fed. 73; Ryder v. Bateman (1898), 93 Fed. 16, 21; Ruckgaber v. Moore 
(1900), 104 Fed. 947-949; Wallenburg v. Mo. Pac. Ry. Co. (1908), 159 Fed. 217-219 (mar- 
riage in 1904); In re Fitzroy (1925), 4 Fed. (2d) 541-542 (marriage in 1905). 

87 (1915), 239 U. S. 299, 311-312. 
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It may be conceded that a change of citizenship cannot be arbi- 
trarily imposed, that is, imposed without the concurrence of the citizen. 

The law in controversy does not have that feature. It deals with a 

condition voluntarily entered into, with notice of the consequences. 
Prior to the Act of March 2, 1907, there was no statute to put the American 
woman on notice. 

Particularly because of dissatisfaction with the results which followed 
the Act of 1907, the Act of 1922 was passed. The principal arguments for its 
adoption appear to have been as follows: (a) Recognition of the equality 
of women in civic and political life and in the family. (b) Relief of loyal 
American-born women whose interests were all in and for the United States, 
but who were automatically decitizenized and disfranchised upon marriage 
toaliens. (c) Opportunity for the married alien woman who desired citizen- 
ship but whose husband did not, or could not qualify. (d) Desirability that 
the foreign-born woman be required to demonstrate to a court her educa- 
tional and other qualifications for citizenship, as well as that she renounce 
foreign allegiance and accept that of the United States under the appropriate 
oath of allegiance. (e) Desirability of providing for the presumptive cessa- 
tion of citizenship of the American woman married to an alien, after residence 
for two years in the state of her husband’s nationality, or five years outside of 
the United States.®* 

The favorable report * of the Committee on Immigration and Natu- 
ralization upon the bill stated that the section providing for the retention 
of citizenship by the American woman on marriage to an alien was “ partic- 
ularly designed to give to the citizenship of the American woman the dignity 
and individuality which has heretofore been the exclusive attribute of the 
male citizen.” In effect, however, the legislation dénies such individuality 
in one respect by annexing the penalty of automatic loss of citizenship of 
the American woman upon marriage to an alien ineligible to citizenship.” 
Section 5 contains a somewhat similar disqualification: ‘That no woman 
whose husband is not eligible to citizenship shall be naturalized during the 
continuance of the marital status.”’ The first of these two provisions was 
merely mentioned in the committee report, without comment, and the 
second not at all. 

There was some unfavorable comment on the floor of the House of 
Representatives because of penalizing the woman for marriage to an alien 
man ineligible for citizenship without prescribing a like disability for the 
American man marrying an ineligible alien woman.”! Objection has 

68 House of Representatives, Report No. 1110, ibid.; also Cong. Rec., 67th Cong. 
2nd Sess., Vol. 62, Pt. 9, June 20, 1922, pp. 9039-9067. 

69 House of Representatives, Report No. 1110, ibid., p. 3. 

70“ Provided, That any woman citizen who marries an alien ineligible to citizenship 
shall cease to be a citizen of the United States.” Section 3, Act of September 22, 1922. 


™ Cong. Rec., 67th Cong. 2nd Sess., Vol. 62, Pt. 9, June 20, 1922, pp. 9057, 9062- 
9064. 
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been urged against this discrimination with resulting forfeiture of the rights 
and privileges of citizenship, by persons speaking for representative women’s 
organizations.” 

It has been claimed that hardship may be inflicted on an American 
woman married to an alien, where the wife has resided for two years in her 
husband’s foreign state, or for five years outside of the United States, because 
of the difficulty the wife may find in bringing herself within the State De- 
partment’s rules independently of her husband. Technical equality would 
seem to require that any American male, married to an alien wife and resid- 
ing for two years in her foreign country, or for five years outside of the 
United States, should be subject to the same presumption of cessation of 
citizenship.” 

The Secretary of Labor, in a communication to Senator Hiram W. 
Johnson,” expressed the opinion that the presumption of cessation of citi- 
zenship prescribed by Section 2 of the Act of March 2, 1907, should apply 
to the American wife of an alien, as such residence, without the presumption 
arising, ‘would likely cause no end of problems by such women claiming 
continued protection abroad as citizens of the United States and yet in other 
respects be involved in and identified with commercial and political affairs 
of foreign countries of which their husbands are citizens or subjects.” 

If the suggested change of procedure in question 2 (d) (3) should be 
adopted, it should apply to the woman citizen as well as the man, under the 
same circumstances. 

As of interest, there are quoted without comment, the provisions rela- 


tive to married women as they appear in the Preliminary Draft of Conven- 
tion amended by M. Rundstein after discussion in the League of Nations 
Committee of Experts for the Progressive Codification of International 
Law:* 


Article 8. A woman who has married a foreigner and who recovers 
her nationality of origin after the dissolution of her marriage loses 
through such recovery of the original nationality the nationality which 
she acquired by marriage. 

Article 9. A married woman loses her original nationality in 
virtue of marriage only if at the moment of marriage she is regarded by 
the law of the State to which her husband belongs as having acquired the 
latter’s nationality. 

Where a change in the husband’s nationality occurs during the 


72 Hearings on S. Bill 2969, Naturalization and Citizenship of Married Women, before 
subcommittee of Committee on Immigration, U. S. Senate, 69th Cong. Ist Sess., March 
24, 1926, pp. 8-15. Hearings on H. Bills 4057, 6238, 9825, Immigration and Citizenship of 
American-born Women Married to Aliens, House Committee on Immigration and Natural- 
ization, 69th Cong. Ist Sess., March 23, 1926, pp. 12, 17-19, 21, 22. 

73 Hearings on S. Bill 2969, ibid., pp. 8-11, 15-18. Hearings on H. Bills 4057, 6238, 
9825, ibid., pp. 13-16. 

% Hearings on S. Bill 2969, ibid., pp. 19, 20. 

7% League of Nations, Questionnaire No. 1, etc., ibid., pp. 20-21. 
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marriage the wife loses her husband’s nationality only if the law of the 
State whose subject her husband has become regards her as having ac- 
quired the latter’s nationality. 

Article 10. A woman who does not acquire through marriage the 
nationality of her husband and who, at the same time, is regarded by the 
law of her country of origin as having lost her nationality through mar- 
riage, shall nevertheless be entitled to a passport from the State of 
which her husband is a national on the same footing as her husband. 


3. (a) (2) If so, should she be allowed, by some affirmative act, to retain or 
obtain a nationality different from that of her husband? 

Should, however, the rule prevail that the nationality of the married 
woman follow that of her husband, she should in all fairness be given the 
option of changing a status of such importance arbitrarily imposed upon her. 
While it is probable that the subjection of the wife’s nationality to that of the 
husband would further uniformity and tend to the avoidance of conflicts as 
to nationality, the individual’s rights involved are of too vital a nature to 
warrant the imposition of a purely mechanical rule, solely for the sake of 
governmental administrative convenience. If such an option for the benefit 
of the individual concerned creates no appreciable burden on the rest of the 
group in whose interests alone the artificial machinery of government is set 
up, then by all means it should be permitted. 

3. (b) If the nationality of a married woman should follow that of her 
husband, in the absence of an election by her of a different nationality, should 
the nationality of the husband attach to his wife of alien origin immediately upon 
their marriage, irrespective of residence, or should it attach at the time when she 
begins to reside in her husband’s country? 

Conceding that the nationality of a married woman should follow that 
of her husband, in the absence of an election of different nationality, the 
probabilities are that less perplexing problems in regard to conflicts of 
status would arise if her acquired nationality should become effective only 
from the time she takes up residence in good faith in the country of her hus- 
band. While it would create a hiatus between the date of marriage and the 
acquisition of nationality in some cases, and the circumstances of residence 
might be more difficult to establish than the marriage in order to prove the 
effective date of the changed status, it would overcome the substantial ob- 
jection of the extraterritorial effect of the laws of the husband’s country in 
that of the wife. 

Any attempt of the husband’s state to exercise jurisdiction over the 
wife while she is actually in and under the sovereignty of her state and has 
never borne her husband’s nationality, might be productive of international 
annoyance, if not of conflict. 

Another controlling reason for the delay is the protection to the hus- 
band’s country represented by the barrier of its immigration laws, under 
which a wife who is shown to be of an undesirable class or individually ob- 
jectionable may be excluded. If her nationality should attach eo instante, 








89 


however, the state whose nationality she had assumed by marriage would be 
obliged to receive her regardless of her personal character. The United 
States, on many occasions in the past, has been made the victim of marriages 
entered into by its male citizens for the sole purpose of violating or evading 
its laws through the changed national status of the woman. 


The CHairMAN. Now that we have had this very interesting and 
thorough discussion of the problems stated in the program, the meeting is 
thrown open for discussion from the floor. As the time is somewhat limited, 
I believe it will meet the will of the body if we limit the discussions to five 
minutes. If there be questions, as there were this morning, interrupting the 
speaker, which seemed to add to the interest or liveliness of the discussion, 
I think it might be well not to take that out of the speaker’s time, allowing 
him his full time if he so chooses. From time to time as questions arise in 
regard to the technical matters discussed and the general principles, we can 
also call upon our experts who discussed it for us. 

The meeting is now thrown open for discussion. 

Professor Epwin M. Borcuarp. Mr. Dickinson asked me if I would 
be prepared to say a few words on the questions which have been announced. 
Several of the remarks made by the speakers encourage me to carry out the 
suggestion. 

I do not blame the League of Nations Committee for dropping this 
subject as incapable of codification, for I believe it is less capable of uni- 
formity today than it has been for many years. If anybody had, say in 1910, 
suggested this possibility, I think it would have been more seriously enter- 
tained than it can be today. One of the main reasons for that lies not only 
in the war, but in the recrudescence of intolerance which has been the natural 
consequence of war. That is manifest in our own country by the proposal to 
register aliens, thus regarding them, so to speak, if not as quasi-criminals, 
at least outside the pale. It evidences an extraordinary state of mind. 
That is a very unfortunate tendency, not good for peace, and not good for 
psychological tolerance. For that reason, among several others I shall 
mention, I think the uniformity of nationality laws is now less possible than 
it has been for a very long time. 

In addition to the reason which Mr. Flournoy mentioned, the necessity 
under which most European countries believe they labor, to maintain a hold 
upon their citizens for military service, will alone persuade them not to 
abandon their claims. A good many of them are fairly modest in insisting 
only on the jus sanguinis. Quite a lot of others try to get the citizen both 
ways, and also adopt the jus soli. We do ourselves, as a matter of fact. 

As Mr. Flournoy mentioned, we could not possibly adopt the jus 
sanguinis as the exclusive rule, for it would mean a change of our Constitu- 
tion. I think, however, with Mr. Flournoy, that it is possible to solve 
questions of dual nationality, not at birth, for that, under present conditions, 








90 


I believe impossible, but on arriving at the age of majority. I do not see 
the necessity for dual nationality then, except for this desire to hold on to 
the male citizen for military service. I do not see why the citizen cannot be 
left with a single nationality after he has reached the age of majority. We 
tried to incorporate that rule into some of our treaties. In a proposed 
clause of the naturalization treaty with Costa Rica of 1911, the conclusive 
nationality after reaching the age of majority was to be automatically 
determined by the place of domicile at the time of reaching majority. 
This seems to me a desirable rule. 

On the question ‘“ Has the right of expatriation become a part of inter- 
national law?’”’ Mr. Hazard thought, yes. I regret to believe, no. I 
cannot conceive of a rule of international law which is denied by nearly all 
the major Powers. Nearly all the major Powers of Europe deny the privi- 
lege of the individual, on his own desire alone, to expatriate himself without 
consulting the national authorities. 

Again, due to the desire to claim these people for military service, I am 
somewhat inclined to doubt whether we ourselves adhere to the rule of 
voluntary expatriation, for we have qualified it most importantly by pro- 
hibiting the privilege in time of war. This indicates that we are not really 
disposed to permit expatriation unqualifiedly. It did not make so very 
much difference prior to the war what nationality you had, so far as concerns 
the enjoyment of civil rights. I find it now to be the most important 
asset, or liability, that the individual may possess, and I see no possibility of 
greater freedom of expatriation at the present time. The United States has 
gone very far, and I think has made useful contributions to the liberal 
tendency. 

On the important question of the effect of this very doubtful and 
ambiguous provision of Section 2 of the Act of 1907, as to what shall be the 
effect of residence abroad upon the naturalized citizen, and whether his 
presence there for more than two years raises the presumption of expatria- 
tion, it is obvious that that must be ambiguous, because Mr. Wickersham 
and the Circuit Court of Appeals in New York came to opposite conclusions. 
I have always felt personally that Mr. Wickersham was right, and I think the 
Department of State acted on that belief long after the United States District 
Court handed down its decision in Anderson against Howe, 231 Federal. 

My reason for preferring the Wickersham construction is because the 
Act was framed to aid the Department in determining when it should and 
when it should not protect citizens abroad. Theretofore, that had de- 
pended upon the intent of the individual. Intent is one of the most difficult 
things in the world to find out, so the Department wanted a guiding rule for 
aiding it in protecting citizens abroad. It was meant particularly for people 
abroad. When, therefore, they do come back to the United States, I think 
it is proper to presume that the presumption of expatriation has been over- 

come, for when they come back to our shores they indicate that they desire 
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not to remain abroad. I do believe, however, that it is necessary to amend 
the Act so as to make it clear. 

We have had in this country a belief, different from that of some foreign 
countries, that it was not a good thing for the American citizen to be away. 
If he was an American citizen, he belonged here. That is a direct result of 
the Civil War, when we had so many Americans abroad. There was a call 
for them to come home. Many of them did not come; hence a prejudice 
developed in the State Department and in our whole government against the 
American citizen who was abroad. It really was not until 1910 that the 
native American citizen escaped the danger of at least losing all the ad- 
vantages of citizenship by too long astay abroad. The growth of “economic 
imperialism,”’ however, the necessity of having representatives abroad, 
caused a change, and I think Mr. Flournoy was largely responsible for 
effecting that change embodied in the regulation of July, 1922. 

On the question of married women, I am afraid I also differ with Mr. 
Hazard. I think the nationality of the husband and wife should be the 
same if possible, and I think much could be done to bring this about, without 
impairing the woman’s freedom. The Cable Act, I think, would have 
created much less confusion than it has if it had been left in such form, that 
the nationality of the wife shall follow that of the husband, provided she 
does not, by some affirmative act, indicate her desire to the contrary. That 
would, I think, have preserved all the liberty that most of the women would 
like. 

The present law works in a most extraordinary way. In Mackenzie 
versus Hare, a lady who had never left San Francisco found that she had 
become expatriated by her marriage to Mr. Mackenzie, a Canadian subject. 
Mr. Justice McKenna said she did not have to marry him. It was a volun- 
tary act on her part. Mackenzie, becoming now a naturalized citizen of the 
United States, does not make his wife a naturalized citizen. She, though a 
native-born American, still is an alien. He can get a passport from the 
Department of State, but she cannot. 

Those difficulties, I think, ought, so far as possible, to be avoided. I 
think, if the Cable Act could be amended, so that instead of providing that 
she does not acquire his citizenship, it read that she does acquire his citizen- 
ship, provided she does not claim the privilege of reserving her own, then all 
the purposes of the Act would be satisfied and much less confusion created. 

Professor Hupson. Why does Mr. Borchard add “provided she does 
not claim the privilege of reserving her own?” What is there objectionable 
about her having both? 

Professor BorcHARD. You mean becoming a dual national? 

Professor Hupson. Yes. 

Professor BorcHarp. I think, perhaps, as a general principle, it is 
desirable to avoid dual nationality. It adds confusion to the law. I do 
not believe it is possible to eliminate it, but I think a good deal can be done 
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in the field of dual nationality to minimize the confusion, especially in the 
case of nationality acquired after birth. I think this would be one of the 
ways of doing it. 

Professor Hupson. What would be the practical inconvenience of 
such confusion? I do not see such confusion arising to any great extent, and 
I do not know what its practical inconveniences are for a woman. It is all 
right for the man, but why in the case of the woman? 

Professor BorcHarpD. In the matter of our treaties now with foreign 
countries, by which the privilege of inheriting real estate is so largely de- 
pendent upon nationality, I think it is desirable to make certain of single 
nationality so far as possible. I am not prepared to say that you have to 
abolish dual nationality in this matter. It is my general feeling that single 
nationality is desirable. In time of war, single nationality is also usually 
preferable. 

Mr. Kuun. It seems to me, Mr. Chairman, and Mr. Borchard, that 
there is another more vital objection to dual nationality. Nationality carries 
with it allegiance, and allegiance to the government does not consist merely 
of carrying arms. We are speaking in these days of conscripting property 
and services. In the last war I think even the most advanced misogynist 
would object to the principle that the women did not do their full share in 
carrying out their allegiance to the government. If you have a dual 
nationality, there will be at least confusion. I will say no more than that. 
The governments of the world are very jealous with regard to the obligations 
of their citizens, particularly in time of war, and I think it is of the utmost 
importance, quite apart from the ownership of property in time of war or 
peace, that so far as possible, there should be single nationality. 

Professor Hupson. Could Mr. Kuhn put a practical case where that 
question has to be answered? 

Mr. Watter S. Penrietp. Here is a gentleman who has a practical 
case, and I would like to have him present the question to Professor Hudson, 
in view of Professor Hudson’s position on dual nationality. Will you answer 
this gentleman’s practical question? 

Mr. BerTRAM GALBRAITH. The practical case is this. A woman is of 
mixed Spanish and French parentage, domiciled in Nice, France, with her 
widowed mother. There she meets and marries an American Army officer 
in 1920, and comes to the United States and lives with him. In 1922 the 
Cable Act is passed, which says that her marriage does not constitute citizen- 
ship, and that she must take out naturalization papers. She, believing it is 
not retroactive, does not do so, but divorces her husband in 1923. Is she 
Spanish, French, or American, for passport purposes now? 

Professor Hupson. Who was her father? 

Mr. GatBralTH. A Spanish subject. 

Professor BorcHARD. You say she married an American citizen in 
1920? 
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Mr. GauBraliTH. In 1920, yes. 

Professor BorcHarp. She became an American citizen, then, by 
marriage, did she not? I cannot see any problem there. 

Mr. GausraitTH. That is one point cleared up, then. 

Professor Hupson. Nobody has ever contended that the Cable Act 
was retroactive. 

Professor BorcHarp. No. If you had said she married in 1923, then 
we would have a problem. 

Mr. GauBrRaiTH. Does the divorce constitute a problem? 

Professor Hupson. Certainly not. 

Professor BorcHARD. They were both American citizens at the time of 
the divorce, as I see it. By the marriage in 1920, when the Act of 1907 was 
still in force, she became an American citizen by marriage, just as Mrs. 
McKenzie did. 

The CHarrMAN. I think that question has been answered. Is there 
anything further? 

Professor BorcHarp. I did not intend to take up so much time. The 
last point, as to whether the effect of the nationality attaching to the wife 
should be immediately upon the marriage, or when she comes to the United 
States, was doubtless inserted because of the difficulty we have had with 
respect to naturalized citizens here who have left their wives in foreign 
countries, and then the wives come to the United States. Suppose the 
wife has trachoma, or some other excludable disease. The question is, shall 
we exclude her as an alien or admit her as a citizen? ‘The courts differed on 
that question a good deal, as they did on the effect of Section 2 of the Act of 
1907. I think the final decision of the courts was that she was a citizen by 
marriage and that she arrived here as a citizen of the United States. 

In view of my belief that it is desirable to maintain the unity of the 
family, and even political peace in the family so far as laws can do that, I also 
believe it desirable that her American nationality shall attach immediately, 
and I do not believe the United States has lost very much by permitting it. 
There have not been very many who would have been excluded as aliens. 

Professor Jesse 8. Reeves. Mr. Hudson, if he has not set forth the 
charms of double nationality, has at least suggested the lack of disadvantages 
of it. But what about the other side of it, the woman who has lost all her 
nationality? Take the case, for instance, of an English woman who marries 
an American at this time. She does not acquire American nationality and 
she loses her British nationality. 

Professor BorcHARD. Field would have tried to solve that by saying, 
in such a case of statelessness, that he would have the last nationality 
assigned to the lady, in view of the fact that some nationality, he felt, must 
be possessed by everybody. 

Professor REEVES. Would you not suggest, as a good change in the 
Cable Act, the reproduction of the provision that I think is in the code of 
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Napoleon, that if a woman does not acquire her husband’s nationality, she 
shall retain her own? 

Professor GARNER. The provision in the French law is that a French 
woman who marries an alien does not lose her French nationality until she 
has acquired the nationality of her husband, so that a French woman who 
marries an American husband today does not lose her French nationality, 
whereas a British woman who marries an American husband loses her 
British nationality, and does not acquire American nationality, and conse- 
quently she is stateless. 

Mr. Kinessury. This third subdivision of the subject this afternoon is 
one to which I have been obliged to give some special attention lately, and 
there are a few points I should like te add to the very interesting and logically 
arranged paper of Mr. Hazard. 

Mr. Hazard stated at the beginning of his paper on that subject that at 
common law the citizenship of the wife necessarily follows that of the hus- 
band. That had been my belief. I had taken that for granted, but I had 
occasion to examine that question somewhat more carefully within the past 
month or so, and I found that it had been held by the Supreme Court of the 
United States, in a case in the early part of the nineteenth century, that the 
mere fact of marriage of an American citizen to an alien did not destroy her 
American citizenship, and that it continued until she removed to the foreign 
domicile of her alien husband. I am not at all sure that some rule of that 
kind, if embodied either in American statutes or an international convention, 
might not furnish as good a solution as any to this problem. An American 
woman marrying a foreigner and continuing to reside in the United States 
would retain her American citizenship, but if she removed to her husband’s 
foreign domicile she would then be at least presumed to have acquired his 
nationality. 

Mr. Fiournoy. There is such a presumption in the present law after 
she has been there two years. 

Mr. Kinessury. Yes; the same presumptions that attach in the case 
of expatriation of naturalized citizens. 

There is a phase of the subject covered in 3 (b) that has really not been 
touched upon, except very casually, that I think offers one of the important 
questions which form part of this whole problem, and that is the status of an 
American woman who lost her nationality by marriage before the Cable Act 
was passed, and whose marital status has terminated, and who desires to re- 
sume her American nationality. Under the law as it existed, through the 
rulings of the State Department before the Act of 1907, she could resume her 
American nationality by returning to the United States. Under the law of 
1907 she could resume her American nationality either by registering with a 
consul or diplomatic officer or by returning to the United States to reside. 
Under the law as it now exists, under the Cable Act, she can only resume her 
American nationality by coming in as a quota immigrant, and I am informed 
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that in some cases that would involve a wait of eight or ten years, thus im- 
posing a very great hardship on the very many American women whose 
property interests may be here, whose reason for association with another 
country may have ceased with the termination of the marital relation, who 
are American citizens by birth, and who are yet excluded from their native 
country. I think that is a point which should be considered, and in which 
there should be some very radical amendments made to the American law. 

Mr. Kuun. I excuse my taking the floor again on the ground that we 
are having a round table conference, and not following the usual procedure. 
It has occurred to me that the real difficulty is not with the legislation of any 
one country, even assuming that the legislation of the United States on the 
subject of nationality is or could be made to be all that is to be desired by any 
scientific study. Although nationality is recognized as essentially a matter 
of domestic legislation, still, by reason of the fact that it deals with the 
relation of the individual not only to his state, but also to states in which he 
may be temporarily sojourning or domiciled, it requires the legislation of 
more than one state to accomplish a satisfactory scheme. In other words, 
conflicts of nationality are the difficulties with which we are confronted in 
practice, not merely the difficulties of arriving at a suitable scheme of 
domestic legislation. 

We have seen by the discussion here this afternoon that the various 
systems adopted by countries such as Great Britain, France and the United 
States, do not fit in with one another, and the idea that a woman has the 
right to chose her nationality, at least to the same extent that a man has, and 
that she is not necessarily carried over into the nationality of the man she 
ultimately marries, has confused the situation; but it is all traceable to the 
fact that the various systems existing in the countries of the world on 
nationality bear no relation one to another, and are not codrdinated. This, I 
take it, points to the necessity for, or at least desirability of, international 
action on the subject of nationality. 

Mr. Davin Hunter MILER. I merely wanted to ask a question, if I 
might. Ido not know to whom it should be put. There has been a sugges- 
tion of a connection between militarism and one of the two rules upon which 
nationality is generally based. I would like to ask if anybody knows what 
practical difference it would make, say, to France, in the way of figures, if the 
French abandoned their rule. In proportion to the French Army would it 
make any appreciable decrease in the number of male persons liable to mili- 
tary service in proportion to the number that are liable now? My impres- 
sion would be—I have never seen any figures about it—that it would be 
utterly trifling in number, and I wondered if anybody had looked into that to 
see whether that is so or not. 

Mr. Houtuis R. Bartey. Mr. Chairman, one of the speakers said just a 
word about the benefits of nationality and the burdens from want of na- 
tionality. I think most of you here are members of the bar, and either pro- 
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fessors or practitioners in some of the States. Perhaps it has never occurred 
to you that there is only one State in the Union in which you can be a 
lawyer without being a national of the United States. I suppose that is one 
of the benefits of the law of nationality. 

I have here a specific case of one of the burdens which has been sug- 
gested. It has been said that specific cases are important. A client of mine, 
a lady born in the United States, of American parentage, and clearly an 
American national, was married in the United States to a German Army of- 
ficer many years before the war, who, in 1914, was old enough so that he was 
a retired army officer. Her father had left her a large fortune after her 
marriage, which was invested in personal property in the hands of agents in 
the City of New York. The warcameon. She was a German by marriage. 
She was living in Germany, and the Alien Property Custodian promptly con- 
fiscated all her property on the ground that she was an alien enemy. As 
showing how logical and consistent the Congress of the United States may be 
in certain cases, after the treaty, when the war came to an end, on behalf of 
my client I was able to suggest to the Congress of the United States that she 
was not really an alien enemy. Her property had never been in Germany. 
There had been no chance for Germany to utilize that property for carrying 
on the war, and that the Alien Property Act ought to be amended by putting 
in a few words which would exempt her from confiscation. Recognizing 
what was said here yesterday, that the rule of taking individual property for 
meeting the liabilities of a government is something not to be encouraged, 
Congress passed an Act which made an exception in her case, so that she 
ceased to have the disability of German citizenship, had the benefits of Amer- 
ican citizenship, and her property was returned to her. That was rather 
interesting. 

Mr. Grorce W. WickersHaM. Mr. Chairman, I might suggest that 
this last statement shows the advisability of all enemy aliens having com- 
petent and influential counsel. 

Professor GARNER. It has been pointed out that the Cable Act pro- 
duces three unfortunate situations. First of all, it produces a number of 
stateless women, which it ought not to do. .Any country, in my opinion, 
which deliberately enacts legislation the effect of which is to denationalize 
any class of its own citizens or the nationals of other countries for no offense 
whatever, it seems to me, is committing an act of public immorality. That is 
what the Cable Act does. 

In the second place, it produces a class of women who have two 
nationalities. I do not consider that very serious. The person who is 
blessed with a double nationality has no reason to worry. 

Mr. Kuun. Not if he is willing to pay two income taxes, for example. 
The standard of the income tax is a national standard, and the one who has a 
double nationality, assuming that it is not through any fault of his own, has 
that obligation, which is quite serious, or has been. 














97 


Professor GARNER. It may be serious in particular cases, but, after all, 
it is the unfortunate woman who has no nationality who suffers most. Then, 
there is a third class, whose situation is distinctly anomalous, and that is the 
members of a family with divided nationality, where the husband has one 
nationality and the wife another. That complicates the matter of the 
nationality of the children. As has been pointed out here, it complicates 
also the question of succession to property and of personal capacity, because 
many countries determine those matters upon the basis of nationality. In 
such a case whose law shall determine the succession? 

Mr. Kuun. May I ask a question, Mr. Chairman? Is there any 
legislation, Mr. Garner, of which you are aware, that determines the 
nationality of the children by that of the wife, even assuming that hers is 
different from that of her husband? 

Professor GARNER. I do not know of any. 

Mr. Kuun. Then, I do not quite see how that would be an added 
difficulty, although I must confess that I have found sufficient difficulties. 

Professor GARNER. Somebody who has studied this question has 
proposed that the question of succession to the estate might be adjusted by 
an agreement between the wife and her husband at the time of marriage, as 
to whose nationality should determine. That might be done, but it would 
not be done in most cases. Suppose war breaks out between two countries 
one of whose nationality the husband possesses and the other the wife 
possesses. What is the consequence? ‘The husband becomes an enemy of 
his wife, and vice versa. Under the trading with the enemy legislation, cer- 
tainly as it was interpreted in the United States and Great Britain during the 
late war, it would be unlawful for the husband to trade with his wife. That 
is perfectly absurd, of course. 

I must confess, however, that I sympathize with the point of view of the 
women in America who demanded the legislation embodied in the Cable Act, 
and with the women in England who are fighting for it today, and who are 
certainly going to win out in the end. Under the law as it was before 1922, 
an American man might marry an alien woman. He might go and live with 
her in her own country. He never lost his American nationality. The 
American Government would protect him. On the other hand, an American 
woman who married an alien lost her American citizenship even when she 
remained here in the United States, as the lady in the Mackenzie case did. 
It is that discriminatory feature of the law as it is in England today to which 
British women object. 

On the other hand, a male alien today cannot be naturalized in England 
unless he conforms to certain high standards fixed by the law. But any alien 
woman who succeeds in finding a British husband can go to England, marry 
him, and acquire British nationality without satisfying any of the conditions 
in respect to moral character and that sort of thing. Now that women are 
politically enfranchised, such women acquire, ipso facto, also the right to 
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vote. Itis that to which British women object, and in this day, when women 
are insisting upon equal rights with men and are obtaining them everywhere, 
I do not see how you are going to answer the complaint which the women of 
England are making. 

In England, on the 18th of February last year, the House of Commons, 
in fact by a unanimous vote, adopted a resolution expressing the opinion that 
no British woman who married an alien should lose her British nationality by 
the mere act of marriage. Belgium has recently done practically the same 
thing, and Norway, Denmark, Sweden, and Austria have all recently enacted 
legislation which embodies, in large part, the principles of the Cable Act. 
So, it seems to me that, however faulty this legislation may be, and it can be 
amended to remove the defects, whether we like it or not, in my judgment 
this sort of legislation is going to become general. I do not believe there is 
the slightest chance that the Cable Act will ever be repealed. It may be 
modified and it ought to be so as to remove the defects to which reference has 
been made. 

Professor Hupson. May I ask Mr. Garner if he would have any hope of 
getting an international convention accepted which would make more or 
less universal the law as we have it in the Cable Act? 

Professor GARNER. I do not know. That is a mere guess. The late 
Dr. E. J. Schuster, of England, who was perhaps the highest authority on 
nationality, certainly in England, stated himself that while he was entirely in 
sympathy with the principle of the Cable Act, he did not believe that it could 
ever be embodied in an international convention. He said he thought it was 
useless to expect that such a convention would be adopted. His own sug- 
gestion was that it come through concurrent action of the different states of 
the world, through uniform municipal legislation. On the other hand, the 
International Women’s Suffrage Alliance, as all of you no doubt know, in 1923 
proposed a model convention embodying the principles of the Cable Act, and 
the Swedish Government promised to lay it before the Committee of Experts 
on Codification. Mr. Wickersham may know whether that has been done, 
but the Swedish Government undertook to see that the draft of that 
convention was brought to the attention of the Committee on Codification. 

The CuarrmMan. Mr. Wickersham, do you have any information on 
that? 

Mr. WicKERSHAM. So far as I know, that has not been done. The im- 
pression I derive from contact with the different theories on the subject of 
international law at Geneva, leads me to believe that it would be absolutely 
impossible to expect either a treaty or concurrent action from the civilized 
Powers, in support of such legislation as the Cable Act. Personally, I can 
hardly express my feelings about the Cable Act in parliamentary terms! 

Professor CHARLES G. Fenwick. I should like to ask Mr. Flournoy 
why, when the Cable Act came up before the President, the State Depart- 
ment did not advise him to veto it. 
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Mr. Fiournoy. I cannot answer that question. I had nothing to do 
with it myself. I would have vetoed it. 

The CHarRMAN. We have only gone into a part of the subject. There 
is a great field open for discussion. I hope the discussion will continue. 

Professor PHitip MarsHALL Brown. Mr. Chairman, this subject has 
interested me enormously of late, in view of the rather large list of applica- 
tions which the Permanent Court of International Justice has received from 
individuals who are without any redress whatever in regard to their national- 
ity, property rights, and other interests. Those of you who have seen the 
report of the Permanent Court of International Justice may have been 
struck by the pitiful condition of some of these perfectly worthy citizens 
domiciled in various countries of Europe, who, owing to the changes under 
the Treaty of Versailles and other treaties, find themselves not only without 
any rights, but without any agent to represent them. They have appealed 
to the Court of International Justice, and the court has been compelled under 
its statutes, to reply that it knows of no way of giving them help. Their 
situation is particularly unfortunate because of the fact that one country 
may claim a particular individual for purposes of revenue, or may claim 
his property for some reason. That nation will not present the case to the 
court, nor will another nation which has repudiated this individual take the 
case before the court. To my mind this situation has this most interesting 
potentiality, namely, that sooner or later international law must take cogni- 
zance of the rights of individuals. We have too long spoken of international 
law as applying only between sovereign states. We are having accumulated 
instances where individuals have rights that are not protected because of the 
reasons I have indicated in this case, or because they may not enjoy the favor 
of a particular government. I am hopeful that in the evolution of the 
science of international law, before long, a great many more publicists, a 
great many more statesmen, and, I trust, that such a commission as Mr. 
Wickersham is a member of, will be willing to consider this whole topic of the 
right of individuals in a democratic period to be protected, irrespective of 
the question whether some sovereign is gracious enough to take up their 
case. 

Professor BorcHarD. There has been some development along the 
lines Mr. Brown mentioned. The Central American Court of Justice pro- 
vided that individuals could sue. The statute of the International Prize 
Court, which unfortunately was never established, permitted individuals to 
sue without the support of their states. The late war has shown how valu- 
able that would have been to the world. I think the Mexican-American 
Claims Commission has just made a pronouncement along the lines you 
mention, namely, that international law will take account of the individual. 
How far they intend to carry that I do not know, but I think the develop- 
ment is certainly a desirable one, to permit an individual to sue before an 
international court even if his government does not support him. The more 
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we subject nations to suit, even against their will, the better for the develop- 
ment of law, although that is still very far away. 

Mr. WickersHaM. I think in that respect we will have to begin at 
home, and get rid of this doctrine that we cannot sue our own government in 
its own courts because of this antiquated theory of sovereignty. When we 
have met that question, and made that beginning, then we can begin to talk 
about it from the international standpoint. 

Professor BorcHarpD. There is now pending before Congress a bill 
enabling the United States to be sued in tort in property matters, without 
limitation of amount. In personal injuries they are not quite ready to take 
the plunge beyond $5,000. 

Mr. WickersHAM. I wish I could think of some reasonable chance of 
its passing. 

Professor BorcuarD. It has been favorably reported out by the House 
Claims Committee, and the Senate has already passed a somewhat emascu- 
lated bill limiting the award to $3,000. I think the chances are good. 

Mr. Mituier. Mr. Chairman, there is a great deal more to do than to 
permit the government to be sued in tort for $3,000, as was suggested in the 
debates in the House, or possibly $5,000. For example, the government, on a 
contract claim, when it has, as the Supreme Court finally holds, withheld 
unjustly and unlawfully the money of the citizen, should pay some interest on 
it, not from the date of rendering the judgment, which has recently been 
accorded as a matter of grace, but from the time the government should have 
paid the money. That is one instance of a great many where this antiquated 
idea that time does not run against the king, that the king can do no wrong, 
and so forth, is an injustice in our own courts to our own citizens. 

Professor Hupson. Mr. Chairman, I should like to ask Mr. Flournoy a 
question. Admitting that an international convention dealing with na- 
tionality of married women would not be possible, and admitting that an 
international convention, in the sense of question 1 (a), that is, adopting the 
jus soli or jus sanguinis, or a more general rule as a basis of citizenship, would 
not be possible, what does Mr. Flournoy see as possible international action 
in this field? Iam not certain, from having heard most of his paper, whether 
he would answer question 1 (b) in the affirmative or not, and I should like 
very much to have Mr. Flournoy outline for us the kind of international con- 
vention or conventions that he sees as practicable for dealing with this gen- 
eral subject. 

The CuHarRMAN. Will you read question 1 (b) to us, Mr. Hudson? 

Professor Hupson. (Reading.) ‘“‘Ifit is deemed impracticable to adopt 
a single, uniform basis for native citizenship to prevent dual nationality from 
arising at birth, would it be possible to obtain the adoption of a uniform rule 
under which dual nationality would be terminated when the individuals con- 
cerned attain the age of majority or shortly thereafter?” 

Mr. Fiournoy. I should answer that in the affirmative. That is, I 
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think it is possible. I do not think it is by any means certain that such a rule 
could be adopted. It would certainly be reasonable, in my opinion, to have 
such a rule for terminating this unfortunate condition of dual nationality 
after the person has reached the age of majority. I have given a good deal of 
thought to that, and I have had to handle hundreds of cases involving dual 
nationality at birth. As I stated in the paper here, they merely relate to 
persons born in the United States of alien parents. We have very little 
trouble with persons born abroad of American parents. They are practi- 
cally negligible. But we have hundreds of cases of Czechs, Austrians, 
Hungarians, Serbs, Italians, and Greeks who were born in this country and 
have gone back, or were taken in childhood to their parents’ country and 
have been brought up there. They speak the language of that country and 
know nothing about the United States themselves. They have no interest 
in this country, really, except, in many cases, the desire to avoid the obliga- 
tions of the other country, and particularly the obligation of military 
service. 

The suggestion I have made for a solution is the simple rule that the 
domicile of that individual at the time when he reaches the age of majority— 
perhaps it would be better to say one year after the time when he reaches 
the age of majority, or two years—should determine his nationality there- 
after. For instance, a person who was born in this country of Hungarian 
parents and taken in childhood to Hungary and has lived there ever since, 
when he reaches the age of 22 years and is still there, should thereafter be 
Hungarian and not American. No declaration or mere empty formality 
should figure at all, but his own actions should determine his status after 
reaching that age. 

Professor Hupson. May I ask whether the nations of the world have 
any common law of domicile which would enable you to apply such a rule? 
Would not that necessitate a codification of the law of domicile? 

Mr. FLournoy. It seems to me that there is some general agreement 
as to what domicile means. I suppose there may be some differences. I 
have no doubt there are. It would be entirely practicable, I should think, 
to define “domicile,” and say exactly what it is, in the code. For instance, 
asin our Act of 1907, the place of the individual’s general abode, that is, the 
place where his home is, should be deemed his domicile for the purposes of 
this law. 

Professor Hupson. Mr. Chairman, I do not know whether this is a 
proper question or not, but I would like to ask Mr. Flournoy to say whether 
itis proper. If international action of the kind you suggest would be useful 
and would be to the advantage of the United States, has the Government of 
the United States taken any action at all which would look toward any inter- 
national law dealing with this whole subject, or are we just leaving the 
situation at loose ends? We continue to discuss it here. We have discussed 
it for many years, and we do not seem to advance the state of international 
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law on the subject very much. Has any action been taken by our govern- 
ment which would attempt to bring about some progress in international 
legislation in this field? 

Mr. Fitournoy. No action, to my knowledge, has been taken. 

Professor GARNER. I may say, Mr. Hudson, that the author of the 
Cable Act two years ago, I think, introduced a resolution in the House of 
Representatives providing for the calling of an international conference for 
the purpose of regulating this whole matter of the nationality of married 
women. I do not think it ever got any further than the stage of introduction. 
I should like to ask Mr. Flournoy, if I may, in connection with the subject of 
election in the case of dual nationality, if he would qualify the right of elec- 
tion at all. Take, for example, the child of French parents born in the 
United States. Upon the attainment of his majority if he continues to reside 
in the United States, would you allow him to elect French nationality and 
continue to reside here? 

Mr. Ftournoy. My suggestion was that his domicile at the time when 
he reaches the age of 22 years would determine. If he was then domiciled in 
the United States, he should thereafter be an American citizen and not a 
French citizen. 

Professor GARNER. In other words, he would not have any right of 
election. 

Mr. Fiournoy. His own act would be his election. 

The CHarrMaNn. The matter of dual nationality was spoken of. I see 
present a distinguished member of another nationality. I would like to ask 
Mr. Pergler if he would say something on that subject. 

Mr. CHARLES PeRGLER. I prefer not to, Mr. Chairman, except that I 
would like to make this suggestion in view of what Mr. Hudson said. It is 
well to look at the matter also from the point of view of the government. 
Certainly it is not desirable to have a situation of dual nationality, if for 
no other reason, because conceivably an individual man or woman might 
today ask the protection of one government and tomorrow that of another. 

With reference to one nationality of the husband and another of the 
wife, take also the question of the regulation of property rights by treaty. 
The practical disadvantages were discussed here, and I think very likely if 
those situations have not arisen, they may arise. You may have a situation 
where the property rights of a wife under a treaty could be regulated differ- 
‘ ently from those of a husband. I submit that that sort of a situation is not 

to the advantage of either party, and it is certainly not advantageous from 
the social point of view. 

Miss Hore K. Tuompson. In listening to this very illuminating discus- 
sion on American women retaining their American nationality after marriage, 
I have not heard discussed a practical question which women’s organizations 
discussed before they brought up the subject, and that was that an American 

woman marrying an alien quite often lost control of her property. It was 
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felt that the women with large fortunes protected themselves by having 
ante-nuptial agreements. A great many women suffered, who were unaware 
that their property control would be lost by marriage. If they retained 
their American nationality and remained in this country, that question did 
not arise, but if your bill is amended so that they become foreigners unless 
they do some overt act to retain their American citizenship, that control 
will be lost. While I do not think anyone believes that the Cable Act is 
perfect in every respect, the law is a little better than it was before. 

Professor Hupson. I must confess that it is not clear to me how mar- 
ried women will lose control of their property. I must not know something 
about the law of property that various people keep referring to here today. I 
was reared in a school that refers most questions of the control and devolu- 
tion of property to the law of the situs. I was not aware that there were 
these great difficulties. I see the particular difficulty Mr. Borchard pointed 
out, which is certainly not a difficulty of dual nationality, where a person 
taking property in this country may be an alien under our law and may be 
subject to disabilities in dealing with the property which aliens have; but 
beyond the case that Mr. Borchard raised, I am not at all clear as to the 
difficulties in dealing with property which have been spoken of by several 
people. 

The CuarrMAN. Miss Thompson, will you answer that? 

Miss THompson. The case I had reference to was an American woman 
who married an alien. Before she married him he took out his first papers, 
but he never completed his naturalization, and the question came up 
whether she could leave her property by will or not. She was very much 
disturbed to find that the law of her husband’s country would apply if she 
died. 

The CuHatRMAN. The law of the country her husband would have had 
when he completed his naturalization? 

Miss THompson. No. I mean the law of his original country. Natu- 
rally when he is naturalized, he becomes an American citizen. 

Mr. Hazarp. I certainly do not understand that case. If her property 
was in New York, I assume that her power to dispose of it after her death 
was governed by the New York law. 

Miss THompson. As regards foreigners? 

Mr..Hazarp. Certainly. 

Mr. Percier. Of course, it is true that the general proposition of the 
devolution of property is regulated by the law of the situs, but it is equally 
true that governments do enter into treaties regulating the descent of 
property, or that they may do so, and it has been done; so it is at least con- 
ceivable that the personal property, at any rate, of a husband, might 
descend under entirely different rules than the property of the wife. 

Mr. Battery. Here is one illustration of the danger a woman may run, 
in a property way, in changing her nationality. A lady, who was a British 
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citizen down in Nova Scotia, owned a valuable lot of shares in an English 
steamship company. She began to change her nationality and acquire 
nationality in the United States. Before she had completed the process and 
had become an American citizen, she found she would lose her right to hold 
those shares if she did become an American citizen. Under English law only 
_ a British subject could hold shares in that steamship company, so she gave up 
the idea of becoming an American citizen and hung onto the idea of continu- 
ing her ownership in those shares. 

Professor BorcHarp. Mr. Chairman, I think the question Miss 
Thompson raised is not a difficult one, because even if there is an advantage 
generally in the matter of property in retaining American citizenship, Mr. 
Bailey has shown that that may sometimes be a disadvantage. Even if 
there is such an advantage, she can preserve it by stating that she desires to 
retain her American citizenship. She is not being deprived of anything at 
all. She merely has to do an affirmative act, and say she wishes to remain an 
American citizen. I cannot see that that isa particular hardship. It simply 
requires the expression of a desire. 

Mr. Kuun. If there is no further discussion on this immediate question, 
I should like to discuss another which Mr. Flournoy brought up, and that is 
the determination of these questions by domicile. He mentioned the case of 
double nationality at birth to be determined by domicile, either upon arriving 
at the age of majority or a year thereafter. The general tenor of his paper 
seemed to be very strongly in favor of giving domicile a great influence in the 
determination of nationality where there was double nationality. Un- 
doubtedly there is a great deal to be said for that, but my own feeling is that 
the modern tendency is to allow the individual a choice in the matter of his 
nationality, and the question of domicile working automatically, without 
any consideration of the will of the party as to its effect upon his nationality, 
operates against what I consider the modern principle. 

On the program we had the question of the American legislation on 
expatriation, dating back to 1868. If I understand the spirit of that legisla- 
tion, for which the American State Department contended over a period of 
several decades, it is that there was a natural right of choosing nationality. 
If there is a natural right of changing from one nationality to another by 
exercising the right of expatriation, why should we neglect the principle in 
determining, ab initio, what nationality a certain individual belongs to? In 
that respect it seems to me that the principle of allowing some public declara- 
tion of choice, as recognized on such a wide scale in French legislation, is 
worthy of consideration, because it gives the individual a wider sphere of 
influence over his own destiny. 

Mr. FLtournoy. Mr. Chairman, the rule that I suggested is not a mere 
arbitrary mechanical rule to dispose of cases. It is based upon principle, and 
that is the principle that citizenship means something; that the individual 
who has citizenship and has the benefits of citizenship has certain obligations, 
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and that, generally speaking, those obligations involve residence in the 
country of nationality. That is the principle underlying it. The same 
principle underlies the Expatriation Act of March 2, 1907, and the provisions 
in our naturalization treaties that a naturalized citizen who returns to his 
native country and takes up his residence there shall be deemed to have re- 
nounced his naturalization. Those treaties, as you know, go back to 1868. 
That is the principle underlying the proposed rule. After all, the rule does 
not interfere with the will of the individual. The individual can change his 
domicile. He is not obliged to stay in the other country. For instance, the 
Czech who is born in this country, or happens, by pure accident, to have been 
born here, and lived all his life in his parents’ country, if he wants to be a 
real American, should come to this country and be one. That is the idea. 
He is perfectly free to come. 

The CHarRMAN. Did you have something to say, Mr. Hudson? 

Professor FENwick. I was about to ask Mr. Flournoy what are those 
rights and duties of citizenship? It seems to me that the status of the 
property of aliens in the United States is determined by certain fixed rules. 
It is subject to the same obligations as the property of citizens, and to my 
mind the whole line of development here should be to make citizenship more 
elastic, that is to say, to let domicile determine, and to encourage dual na- 
tionality, if you like, until such time as every man will be, perhaps in the 
distant future, a citizen of the state wherein he resides, which is the rule, of 
course, of our American Constitution. What are these obligations of citizen- 
ship that an alien is not called upon to meet? 

Professor Hupson. An American living abroad? 

Professor Fenwick. Yes. We see the whole question of nationality is 
tied up with the rights and duties and citizenship, and it is quite impossible 
to formulate any satisfactory general law of nationality until we have ° 
worked out the question of the status of aliens, and I assume that Mr. 
Wickersham will impress upon us, if need be, how large a part that must form 
in the proposed codification of international law. Eliminating the one item 
of military conscription, which we hope will soon disappear, the only other 
question that really makes the nationality problem a difficult one is the 
status of the alien. That is the first object of attack. Having settled that, 
it seems to me that elasticity of citizenship, by making domicile determine, 
will be the true line of development. 

Mr. WickerRsHAM. I must confess that I would like to register a dis- 
tinct protest against the conception of nationality as a purely mechanical 
thing having to do merely with property interests or the performance of 
certain mechanical duties. I think nationality is something much deeper 
than that. I think it comes down to a wholehearted allegiance to your 
country and its institutions, its traditions, its history, and all those things 
that go to make up that which fires one’s soul when one thinks of his country 
when she is in peril. 
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I think that nationality is not something to be put on and taken off like 
a coat. You cannot change nationality over night. Why did we provide 
in our statutes for a period of five years before an alien could become a citizen 
of the United States? It was in order that he could, so far as a stranger can, 
absorb these principles, these ideals, and become attached to the institutions 
of our government, so that, although he had not the benefit of the traditions 
that come through blood, through associations, through ancestry, and 
through all those glorious memories that go to make up the woof and fabric of 
our tradition and our background of thought, he should, so far as possible in a 
new country, absorb them. I would like to extend the time. I would make 
it a longer period. I think very few people today can become good Ameri- 
cans in five years. I would compel a man to show that he had absorbed all 
those things that go to make up a real, true American, such as we think of 
when we speak of America. 

Among other things, he should lose, perhaps, some of the intolerance 
that comes from the conversion, after a short period, from one nationality to 
another. I think that we have gone far afield from the conception of na- 
tionality when we are talking simply of property interests, the right of 
suffrage, and things like that. It is a deep, spiritual thing, which cannot be 
put on and taken off in a moment without immeasurable loss. 

The CuarrMan. I think we are all grateful to Mr. Wickersham for 
striking this fundamental note in the matter of nationality. We certainly 
have had a most enlightening discussion on the subject. Everyone who 
wished has contributed his part. I must confess that I myself would have 
liked to have heard a little more of the discussion on what seems to me to be 
the practical part, that is, in addition to what Mr. Wickersham has said, for 
what he has said, since he expressed the deep sentiment of our natures, was, 
for that very reason, most practical. The second practical point is the right 
or the obligation of diplomatic protection, which is the real test of national- 
ity, in the long run. If you wish to get one law of nationality, it must, it 
seems to me, be drawn as the compromise line at the point where one nation 
insists on protecting its own, and the other nation recognizes that right. At 
the present time it seems to me the nations are more interested in competi- 
tion than they are in coéperating as agents for the enforcement of interna- 
tional law, and in the conflict of their competitive ideals they stretch their 
respective values of nationality to the breaking point. 

Nationality, then, rests upon this deep conception that Mr. Wickersham 
has expressed, and we must draw the line at the limit of protection, and the 
determination of that limit is influenced by certain factors. The first is the 
coming to the fore of the right of the individual. Certainly we must recog- 
nize that woman is coming to the fore with her individual right to have the 
nationality of her choice. I remember being in a boarding house in Paris. 
There was a pleasant flirtation between a Frenchman and a German girl who 
was visiting there seeing Paris. When I came back in a few weeks they 
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were married. I very tactlessly said, in a joking way ‘‘ How do you like being 
a French woman?” She became muchexcited. “I am not a French woman, 
Iam German,” she said. She cared enough about this Frenchman to marry 
him, but she did not wish to take over his nationality. She had still a deep 
loyalty to Germany. 

The point where the law of nationality in the long run will be drawn will 
come at the point where the nation stretching its desire to protect its nation- 
als, finds that it is too expensive, that the game is not worth the candle. 
That is the place where it stops. 

Then, there is this influence of the individual who wishes to put off his 
nationality, that is to expatriate himself. This makes a complication. 
Then, there is the competition of states, rising over and above their desire for 
codéperation, which complicates the matter still further, and that is where you 
have the great difficulty in this mess of conflicting influences. So far as I can 
see, there does not seem to be any present chance of getting a uniform law of 
nationality. 

The program, as we have it, permits the continuation of this discussion 
tomorrow morning at 10 o’clock, but it would seem, unless there are some 
phases of the matter recently brought out that you wish to go into further, 
we have covered the matter to the satisfaction of the members present. It 
might, therefore, be a good idea, when we meet tomorrow morning at 10, to 
discuss this subject further, which is the order of the day, and then, within 
the limits of our scientific purpose, to open the discussion to related or even 
somewhat distant topics. 

Let me call your attention to the program for this evening. When we 
convene tomorrow at 10 o’clock we shall continue the round table discussion 
on the codification of international law in respect to nationality. 

If there are no further remarks the society will stand adjourned until 
this evening. 

(Whereupon, at 4 o’clock p. m., the society adjourned until 8.30 o’clock 
p. m.) 


Reception by the President of the United States 


On Friday afternoon, April 23, 1926, at four thirty o’clock, the 
members of the Society were received in the White House by the President 
of the United States and Mrs. Coolidge. The Honorable Charles Evans 
Hughes, President of the Society, presented the members. Sixty-nine 
members were present. 








FOURTH SESSION 
Friday, April 23, 1926, at 8.30 o’clock p. m. 


The Society was called to order at 8.30 o’clock p. m., by the Honorable 
Charles Evans Hughes, President of the Society. 

The Presipent. Ladies and Gentlemen: It is an especial privilege to 
introduce to you the guest of the evening. I will not say that we appreciate 
his coming to us from a long distance to address the Society, for we never 
think of Cuba as very faraway. Weare gratified to greet the representative 
of our sister Republic, to which we are related by the closest ties of friendship 
and mutual interest. I know that our guest has the greatest pride in the 
wealth and resources and prosperity of his country, a pride in which we all 
share. I am sure that his country takes an equal pride in her foremost 
jurist. It is no small honor for Cuba that no one anywhere in the world 
would attempt to enumerate the distinguished international jurists of our 
day and would fail to number among them the guest whom we have the honor 
of greeting tonight. 

There is another reason, however, for our gratification. You may re- 
member that in January, 1924, the Governing Board of the Pan American 
Union requested the American Institute of International Law to consider the 
preparation of projects to aid the work of the Conference of Jurists that was 
to meet in Rio de Janeiro. That invitation was accepted and very important 
progress was made. Indeed, it became possible a little over a year ago to 
present to the Pan American Union the report of the committee that was set 
up by the American Institute, a report which actually presented projects or 
definite statements of law deemed to be peculiarly applicable to the relations 
of the American Republics. That report was prepared by our friend. He 
took a leading part in the work of the committee of jurists. He stands 
eminent among the jurists of this hemisphere, and represents, we may say, 
in a sense, this hemisphere, as he does all the world, as a member of the 
Permanent Court of International Justice. I have the greatest pleasure in 
introducing to you Dr. de Bustamante of Havana. 


THE PROGRESS OF CODIFICATION UNDER THE AUSPICES OF 
THE PAN AMERICAN UNION 


AppREss BY ANTONIO S. DE BUSTAMANTE 
Professor of International Law at the University of Havana 


Mr. President, Ladies and Gentlemen: 


Eleven years ago, in 1915, the American Society of International Law 
had the happy idea of selecting for one of its sessions the following most 
important theme: “Should international law be codified? And if so, should 
it be done through governmental agencies or by private scientific societies?” 
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The first to speak on this subject was Mr. Simeon E. Baldwin, formerly 
Governor and Chief Justice of the Supreme Court of Connecticut and then 
the President of the International Law Association. He maintained clearly 
and conclusively that ‘‘so far as we can reason from the past, the safest 
initiators of legal statements in code form, are private individuals, acting 
either solely by themselves or through private scientific societies to which 
they may submit their views.” ‘‘ Originally,” he said, “a single head can best 
conceive the general form and expression of any work of codification. One 
man can give it unity, but he cannot give it completeness. Let him do his 
utmost and it will contain faults and omissions which the careful study of 
others, suitably qualified, will not fail to detect. I believe that, in pursuing 
this method of collaboration, a committee of a scientific academy or associa- 
tion, of recognized merit, is more likely to achieve success than a commission 
constituted by public authority. Such an agency of government must, of 
course, be invoked at some stage of the process. The work of no scientific 
body could safely be accepted without examination by public authority. 
But such an examination may wisely be deferred until the efforts of private 
individuals and private organizations of individuals have been fully com- 
pleted.” 

At the end of the same session in which these accurate predictions were 
made, the same theme was discussed in his turn by another speaker, of whom 
there may and ought to be repeated these words which I endorse and which 
were used by the Chairman, Dr. Charles Noble Gregory, in presenting him 
that afternoon: 


Some of us have dreamed of an ideal statesman, and we have 
thought of him, first, as one who serves the public earnestly and de- 
votedly, letting advancement take care of itself, so far as he himself is 
concerned. We have thought of him as a man of undoubted integrity, 
of wide experience, of profound scholarship, of a mind tenacious, re- 
sourceful, steadfast. We have thought of him as a man capable of lead- 
ing a great legislative body so that he there established a standard of 
public service and public duty. We have thought of him as a man who 
at the head of a cabinet would administer as well as discuss, and could 
there leave a standard never surpassed. We have thought of him as 
a man who could preside over and direct a great constitutional and con- 
structive convention in a way at least to command the admiration of 
his country. Iam deeply honored and profundly happy to present here 
one who conforms in every particular to these dreams of an ideal states- 
man and public man, our beloved fellow-citizen, Hon. Elihu Root. 


In the course of his notable discourse, Mr. Root was impelled to say: 


I want to express entire harmony with what Governor Baldwin 
said a few moments ago upon the other branch of the question, as to 
whether codification should be by governmental agencies or by private 
societies. It is not practicable that governments should do the thresh- 
ing out of questions necessary to reach a definite statement of a con- 
clusion. That has to be done with freedom from constraint by the 








110 


private individual doing his work in a learned society or in private 

intercourse. 

“So I think,” he added, “‘it is quite clear that the process of codification, 
step by step, subject by subject, point by point, must begin with the intel- 
lectual labor of private individuals and it must be completed by the accept- 
ance of governments. The process must have both private initiative and 
governmental sanction.” 

And it is really astonishing that the Pan American Union should have 
proceeded in just that way, without the slightest deviation from such 
masterly advice. On its progress in this matter I have the pleasant duty to 
report tonight. When the nations of America assembled in the International 
Conference of Washington of 1889, called on the initiative of the Secretary 
of State of the United States, Mr. Blaine, the idea of international codifica- 
tion, cherished since 1826 by the Congress of Panama, occupied the first place 
in its hopes and played an important part in its resolutions. 

The arrangements for arbitration, the declarations as to the right of 
conquest, the permanent neutrality of the Intercontinental Railroad, sanitary 
and customs regulations, the resolutions as to patents, trademarks, weights 
and measures, the recommendations as to the covenants of Montevideo and 
the treaty of extradition, which among other important things were accepted 
in that memorable first congress of the three Americas, were nothing less than 
chapters or articles in a future project of a general code. And, under the 
modest name of International Bureau of the American Republics, there came 
forth also from that congress that common organ of the independent nations 
of this western hemisphere which from then on has increased in attributes 
and activities until it has developed into the present Pan American Union. 

The second conference which convened in Mexico City in 1902 repre- 
sented a more decisive and evident step along the road of international codi- 
fication. This time the Brazilian delegation took the initiative, making the 
proposal of the appointment by the International Bureau of the American 
Republics, of three jurists who should prepare for the nations of this part of 
the world a Code of Public International Law and another of Private Inter- 
national Law. The final resolution raised to seven the number of jurists who 
were to do this work, five Americans and two Europeans, and on the 27th of 
January, 1902, a convention to that end was signed by the states which had 
come to the conference and were still at that time represented in it. 

Nor did the conference stop there in dealing with matters appertaining 
to both branches of international law, for there were adopted there also 
important resolutions concerning the exchange of publications, the protection 
of literary and artistic works, patents for inventions, industrial drafts and 
models and trademarks, extradition and the protection against anarchism, 
the exercise of liberal professions, international sanitary police, rights of 
alienship and claims for pecuniary damages. 

The convention of January 27, 1902, to which we have referred had not 
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been ratified when the third American International Conference met in Rio de 
Janeiro in the month of July,1906. It was natural, therefore, that the matter 
should return to figure in its program, and, as if they desired to show the great 
interest which it had awakened in all America, the delegation of the United 
States of Mexico and the delegate of the United States of America, Dr. L. S. 
Rowe, who with such great ability and skill now directs the Pan American 
Union, and the delegates from Peru, Guatemala and Uruguay, gave most 
important and useful hints as to the means competent to attain that end. 

The result of these motions and observations and of an interesting 
general discussion as learned as it was practical, was a new convention of 
August 23, 1906, for the constitution of an International Commission of 
Jurists, composed of one representative from each signatory state appointed 
by his respective government, which was to draw up a draft of a Code of 
Public International Law and another of Private International Law and 
which should be formed in Rio de Janeiro during the year 1907. 

Things being in this state, and before the commission had begun to act, 
the fourth International Conference met in Buenos Aires on July 12, 1910. 
There some delegates, among whom particularly those of Chile ought to be 
mentioned, reiterated the interest in codification and the desire that it be 
brought to completion, and as the Pan American Union took charge of trying 
to obtain the ratification of the resolutions and conventions adopted by the 
different conferences, thanks to its exercise of this function, so useful, so 
necessary and so skilfully executed, it was possible to prevent the aims of the 
Conference of Rio de Janeiro from coming to naught. At the proposal of the 
Ambassador from Brazil, the Union resolved on December 27, 1911, that the 
Commission of Jurists should convene in July, 1912, and that each state 
should be allowed to send two delegates in place of one, without altering 
thereby the unit vote of the respective nations. 

The commission met in fact on the date proposed and began its work, 
studying certain preliminary problems and dividing itself into subcommittees 
in order to begin the codification; but various causes, the chief of them all 
being the World War, which began in 1914 and which ended with the treaties 
of 1919 and 1920, prevented any final work of such a nature as required 
another atmosphere and state of international affairs. There should be 
pointed out, however, the most important fact that for the meeting were 
prepared two drafts of codes noteworthy in many ways: one for public 
international law by the eminent statesman Sr. Epitacio Pessoa and the other 
for private international law by the able jurist Sr. Rodriguez Pereira. And 
finally, in the subcommissions there must be mentioned also the draft of an 
extradition treaty by the illustrious professor of Columbia University, Mr. 
John Bassett Moore, and the drafts approved provisionally, which in the 
third of these subcommissions were framed by Sr. Alejandro Alvarez, of 
whose indefatigable industry and well-known ability there are so many 
proofs in this American movement of which we are now speaking. 
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This was the situation when there convened in Santiago, Chile, March 
25, 1923, the fifth and until now last American International Conference. 
In its program the study of the work done on the codification of international 
law by the Congress of Jurists of Rio de Janeiro had a conspicuous place, and 
after a most interesting report by the delegate from Chile, Sr. Carlos Aldunate 
Solar, and a debate, as dignified as it was profound, in which a good number of 
delegations took part, there was drawn up and approved a resolution pres- 
ently transformed into a convention, which statement of purposes com- 
menced with the supremely important affirmation that the convenience of 
the codification of international law is undeniable. In its dispositive part, 
and among other things of no less importance for this purpose, the Govern- 
ments of America were asked to name two delegates each, to form said 
Congress of Jurists, called to convene in the year 1925 on a date to be deter- 
mined by the Pan American Union with the assent of the Government of 
Brazil. 

Meanwhile and in the interim between the Conferences of Buenos Aires 
and Chile, there had been constituted in an absolutely extra-official and 
scientific form the American Institute of International Law, composed of 
four members of each of the Republics of America, each of which in their turn 
were to have a national society dedicated to the study of this subject. 
There presided over the Institute at its creation he who continues to preside 
over it at present, Mr. James Brown Scott, so well known to you all, who 
combines in a very high degree qualities so opposed as the faith of an apostle, 
the wisdom of a sage, the indefatigable energy of a propagandist and the 
practical common sense of a man of affairs. Friend of all America which 
might well be called his great Fatherland, he has realized for some time past 
that if the North American colonies, upon declaring themselves independent 
of England in the eighteenth century, were not secure in the very life of each 
of them and in their collective attainment of common aspirations, until they 
had codified their political law in a Constitution which still governs them 
satisfactorily to all, the states of the whole world and in particular those of 
the American hemisphere will not enjoy in complete security their inde- 
pendence and their sovereignty, nor will the collective necessities of a juridical 
international community be fully satisfied, until those rules of their living 
together which form their external public law are reconstructed and es- 
tablished in the form of international codes which all shall prepare and accept 
and in which there shall be a permanent regulation of their common interests 
guaranteed and strengthened by the liberty and legal equality of all. 

It was necessary to bring together these two great forces, the Pan 
American Conferences and the American Institute of International Law, 
uniting science and diplomacy in a single work, acceptable to all and desired 
by all. Consequently the Governing Board of the Pan American Union, 
on January 2, 1924, tactfully and opportunely adopted the following reso- 
lution: 
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Whereas the Fifth International Conference of American States 
adopted a vote of thanks for the results achieved by the American 
Institute of International Law; and 

Whereas one of the purposes for which the American Institute of 
International Law has been established is to secure a more definite for- 
mulation of the rules of international law; and 

Whereas the codification of the rules of international law is the most 
genes task intrusted to the International Commission of Jurists; 
an 

Whereas the labors of the American Institute of International 
Law will be of great service to the International Commission of Jurists 
in the fulfillment of the task assigned to it; Be it 

Resolved by the Governing Board of the Pan American Union, to 
submit to the executive committee of the American Institute of Interna- 
tional Law the desirability of holding a session of the Institute in 1924 
in order that the results of the deliberations of the Institute may be sub- 
mitted to the International Commission of Jurists at its meeting at 
Rio de Janeiro in 1925. 


When that distinguished statesman, then Secretary of State of the 
United States, Mr. Charles Evans Hughes, in his capacity of President of the 
Pan American Union, communicated these resolutions to the Institute of 
International Law, he used the following language which contains an un- 
deniable truth and a prophecy already confirmed by the facts: 


The Commission of Jurists, provided for by the Santiago resolution, 
is called upon to perform a very great international service, and I feel 
convinced that in the performance of this service the American Institute 
of International Law can be most helpful. I hope, therefore, that the 
suggestions submitted by the Governing Board of the Pan American 
Union may have the approval of the executive committee of the Ameri- 
can Institute of International Law. The establishment of such close 
coéperative relationship will serve to advance the work which the com- 
mission is called upon to perform and will thus bring us nearer to the 
accomplishment of the purpose for which the International Commission 
of Jurists was established. 


The indefatigable and enthusiastic President of the Institute, Mr. 
James Brown Scott, compelled to take a trip to Europe by other professional 
duties, took advantage, nevertheless, of the opportunity to make a start at 
this most difficult task. He must then have asked himself inwardly these 
two questions, which contain two unanswerable arguments: If a digest may 
be made of the law, as that of Moore or that of Wharton, why not a code also? 
And if, when it is necessary, it is easy to find international doctrines in the 
books and in court decisions, why may they not be incorporated into treaties? 

In the capital of France he sought and obtained the collaboration of the 
illustrious Chilean publicist, Sr. Alejandro Alvarez, whom we have already 
had occasion to mention, and of the no less illustrious professor and states- 
man, Sr. Luis Anderson, who also are members of the governing board of the 
American Institute. The task was finished with surprising rapidity, and on 
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October 12, 1924, the day on which is commemorated the discovery of 
America, he was able from Paris to address to all the members of the Insti- 
tute invitations to a meeting to be held in the capital of Peru, at the end of 
that year, for the purpose of discussing projects of a codification of inter- 
national public law. 

There the Institute studied them, although in informal meetings, leaving 
the final revision to a commission of itself which met in Havana during the 
following February, and which agreed upon thirty projects, each of the mem- 
bers reserving his opinion upon certain specific points. 

These thirty projects begin with a preamble which contains among other 
things the two following principal declarations: 


The American Republics are of the opinion that to preserve the 
peace it is necessary to study carefully the causes of war in order to 
prevent its possible outbreak; to base international relations upon justice 
while gradually extending the domain of law, and in every case peaceably 
to settle the disputes which may arise between nations always with due 
respect to their independence, their liberty and their legal equality; and 

The American Republics are more interested in regulations concern- 
ing the peaceful relations of the nations and neutrality than in those 
concerning war, in the hope that the latter has happily and forever 
vanished from the American Continent. 


Various general declarations follow and two special declarations upon 
the unity and codéperation of the American Republics, taken from most im- 
portant public speeches of Mr. Elihu Root while he was Secretary of State. 


The fourth project is dedicated to the fundamental bases of international 
law, fixing its nature and extension, the elements which compose it, its sources 
and abrogation, the obligatory force in America of international rules, cus- 
toms or practices, the development, interpretation and sanctions of said rules 
and the value of national laws, diplomatic precedents, arbitral awards and 
opinions of publicists. Further on, in another convention, are stated the 
elements which enter into the international conception of a nation, and this 
most important affirmation is made: - 

Nations are legally equal. The rights of each do not depend upon 
the power at its command to insure their exercise. Nations enjoy equal 
rights and equal capacity to exercise them. 

The recognition of new nations and of new governments constitutes the 
subject matter of project number six, which, among other things, prohibits 
conditional recognition and regulates the recognition of de facto or abnormally 
constituted governments. The seventh contains, with some additions, the 
Declaration of the Rights and Duties of Nations, which was one of the first 
resolutions of the Institute and which has won such commendation and praise 
from public opinion and from important scientific bodies, American and 
European. This is supplemented in project number eight, by another special 
declaration as to the rights of American Republics which establishes, in case 
of its violation, recourse to the Governing Board of the Pan American Union. 
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That office of the Union, so fruitful and increasingly necessary, is recog- 
nized by project number nine, augmenting in so far as possible its attributes 
and powers and emphasizing its character as the center of American life, as a 
powerful mechanism for its international regulation and as the instrument 
through which public opinion may become cognizant of, may appraise and 
perhaps may morally censure violations of international law. 

National sovereignty over lands, seas, lakes and water-ways, and the 
rights and duties of nations who have interests in territories in dispute on 
the question of boundaries, the last almost constantly applicable in America 
from the time of its independence, are the subjects of two important projects, 
numbers ten and eleven respectively. Closely linked to these is that which 
follows, and which deals with the exercise of national jurisdiction within and 
outside of each state. Two more projects complete this subject, dedicated 
to the international rights and duties of natural and legal persons and to the 
controversial problem of immigration. The responsibility of governments, 
diplomatic protection and extradition, matters between which there exists an 
obvious inter-relation, provided the subjects of the next three projects, 
ending with number seventeen. 

Freedom of transit, navigation of international rivers and of the air 
give rise to three other projects, numbers eighteen to twenty. The first is 
inspired by the resolutions of the International Conference of Communica- 
tions and Transit of Barcelona, held in 1921, and the last by the Convention 
of Paris, of October 13, 1919. It recognizes, as did that convention, the 
fundamental principle of property rights in the air, which seems to have 
entered into international practice. The first article declares that every 
nation has complete and exclusive sovereignty over the air space above its 
territory, but it substitutes the Pan American Union for the ill-balanced and 
irritating International Commission created by the Convention of Paris. 

After another project relative to treaties, which fixes their conditions 
and establishes their binding international efficacy, two of them, the twenty- 
second and the twenty-third, set forth the customary and convenient doc- 
trines and practices as to diplomatic agents and consuls, and two others, 
the twenty-fourth and twenty-fifth, provide for the exchange of publications 
and the interchange of professors and students, matters of great moral and 
intellectual importance for our hemisphere. 

Maritime neutrality, to which is devoted project number twenty-six, 
gives occasion for the following general declaration: 

In case of war between two or more countries, the American Re- 
publics consider it a duty to remain neutral and to contribute to ending 
the dispute by the offer of good offices or mediation. 


The exercise of that right can never be considered by the parties as 
an unfriendly act. 


The guarantee and sanction of this obligation is found in the second 
article, which reads as follows: 
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In order to insure respect for the rights of neutrals, and particularly 
the freedom of commerce and navigation which exists in time of peace, 
the Governing Board of the Pan American Union, immediately upon 
the declaration of war, shall meet to examine the common interests of 
the American Republics. 

The next project, which in large measure reproduces conventions as to 
the matter approved in the Peace Conferences at The Hague, in 1899 and 
1907, treats of the means for the pacific settlement of international difficul- 
ties, and is supplemented by project number twenty-eight, relative to the 
organization of a Permanent Tribunal of Justice. These precautions do not 
preclude possible recourse to measures of repression which, without involving 
war, may aid in resolving questions arising between nations or in enforcing 
arbitral or judicial decisions, and it is with such measures that the next to 
the last convention, number twenty-nine, is concerned. 

The thirtieth and last project, which has its origin in the already men- 
tioned resolution of the First Pan-American Conference of Washington, 
refers to conquest, and declares that: 

in the future territorial acquisitions obtained by means of war or under 

the menace of war or in presence of an armed force, to the detriment of 

any American Republic, shall not be lawful, and that 

Consequently territorial acquisitions effected in the future by these 
means can not be invoked as conferring title, and that 


Those obtained in the future by such means shall be considered null 
in fact and in law. 


This hasty enumeration ought to convince the most incredulous of the 
importance and complexity of the questions already regulated by the Insti- 
tute in the field of public international law. If a graphic and material proof 
of their extent were necessary, suffice it to say that they comprise, without 
including the preamble, 354 articles and hence, divided into chapters and 
sections, they would form more than one book of a General Code of Public 
International Law. 

The best commentary thereon is to be found in the following words of 
the lofty discourse with which the then President of the Governing Board of 
of the Pan American Union, the eminent Secretary of State, Mr. Hughes, 
transmitted them to the Union: 

What is far more important, at this moment, than any particular 
text or project, is the fact that at last we have text and projects, the re- 
sult of elaborate study, for consideration. We have the inspiration and 
stimulus of this action full of promise for the world. We feel that, 
thanks to American initiative, we are on the threshold of accomplish- 
ment in the most important endeavor of the human race to lift itself out 
of the savagery of strife into the domain of law, breathing the spirit of 
amity and justice. 

The Governing Board of the Pan American Union, in the same meeting 
held on the second of March, last year (1925), promptly adopted the resolu- 
tion which we will here transcribe: 








117 


Whereas the Governing Board of the Pan American Union by reso- 
lution of January 2, 1924, suggested to the executive committee of the 
American Institute of International Law the desirability of holding a 
session of the Institute in 1924 in order that the results of the delibera- 
tions of the Institute may be submitted to the Commission of Jurists 
at its meeting at Rio de Janeiro in 1925; and 

Whereas the American Institute of International Law has sub- 
mitted to the Governing Board of the Pan American Union the results 
of its labors, Be it 

Resolved, to send to the respective governments, members of the 
Pan American Union, through their representatives on the Governing 
Board, the projects of conventions on the codification of international 
law submitted to the Board, in order that they may be submitted to the 
Commission of Jurists to be held at Rio de Janeiro in 1925; and be it 

Further resolved, that the chairman of the Governing Board 
express to the American Institute of International Law the appreciation 
of bee gg for its valuable contribution to the codification of interna- 
tional law. 


And on the same day, in order to continue actively along the path 
ventured upon with success, the Governing Board of the Union voted also 
an additional resolution, the text of which is as follows: 

Whereas the American Institute of International Law has per- 
formed a most important service in preparing a series of projects cover- 
ing public international law of peace, Be it 

Resolved by the Governing Board of the Pan American Union, 
that the executive committee of the American Institute of International 
Law be requested to prepare a project or series of projects embodying 


the principles and rules of private international ste for the consideration 
of the Commission of Jurists. 


A commission of which three most able members of the Institute, Sefiores 
Rodrigo Octavio, of Brazil, José Matos, of Guatemala, and Eduardo Sar- 
miento Laspiur, of the Argentine Republic, formed a part, and including 
also the speaker, were assigned the duty of preparing that draft of a Code of 
Private International Law. In order to facilitate the work, I drew up and 
published a project which was accepted with slight changes in a meeting 
attended by Sefiores Octavio and Matos at which, to the great regret of all, 
Sr. Sarmiento Laspiur was not able to be present, and it was sent to the Presi- 
dent of the American Institute, Mr. James Brown Scott, and presented by 
your able and zealous Secretary of State to the Pan American Union, which 
in turn has submitted it to the governments which it represents. 

In preparing this draft, which contains in addition to basic principles, 
the civil, mercantile, penal, and international procedural law, the first ques- 
tion which seemed to be encountered was that of domicile and of nationality 
as determining factors of laws of the person or of internal public order. This 
has been the battle-field of writers and of official and private assemblies, and 
no one fails to recognize it as a most important difficulty. A mathematical 
consideration, however, tends to reduce this obstacle to its true proportions. 
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The completed draft of the code contains 435 articles, and it may be shown 
that a great majority of them, in fact 380, have no relation whatsoever to the 
question of nationality and of domicile and may be accepted and applied 
whichever criterion as between the two mentioned may be preferred and 
adopted. 

As to the rest, which are an obvious minority, there must be found a 
formula which protects national traditions, independence and sensibilities, 
and permits, nevertheless, the application and the victory of international 
codification on these points. 

Among these formulas of compromise the best seems to be one suggested 
in the Conference of The Hague and modified by a competent South Amer- 
ican writer. According to this formula, it would either be stated in the code 
that each state will apply its own national law without prejudice to the ac- 
ceptance of that of domicile for the citizens of those countries whose laws 
prescribe it, or that each state accepts the law of domicile without prejudice 
to the acceptance of a different law if the national laws of the foreigner’s 
country so prescribe. This formula is good when considered in connection 
with the national codification of private international law; for then, con- 
sidered from the point of view of the national code, it is efficient and of 
practical importance. But when one comes to an international code en- 
forced by treaties between various nations, this formula has to be put aside, 
or else it will turn out for some of them to be but an illusion or deception. 
In fact, if ten states, some of which define personal status by nationality and 
others by domicile, sign a treaty stating that they all accept one of these 
principles, either that of nationality or that of domicile, in determining legal 
relations of a personal character, it would be useless to make an exception in 
favor of the opposite principle; for from the time the treaty becomes law, 
the latter principle ceases to have force with any of the contracting parties 
and the exception serves no practical purpose. 

This brings us necessarily to another solution, which leaves to every 
country the sovereign right to regulate as it pleases the personal status of its 
citizens, within its borders and in foreign countries, but obliges every country 
to respect the same sovereign right and the same exercise of power in other 
countries. The formula consists simply in declaring, as is done in our draft, 
that each state will apply to the citizens of other nations the laws of an in- 
ternal public nature, of domicile or of nationality, according to the system 
adopted by the state to which such aliens belong. It would not be correct to 
say that by this method every individual alien is to be ruled under a different 
principle, according to that adopted by his own nation; for, even subjecting 
all to the principle of domicile, mere temporary residents domiciled in a for- 
eign country will also be ruled by different principles, according to their domi- 
cile. And this variation in law is but the acknowledgment of the complexity 
of human life, to the different problems of which the same solutions may not 
be applied. 
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There might be repeated, as applying to our formula, that which the able 


delegate from Uruguay, Dr. Pedro José Varela, said in the Commission of 
Jurists: 


According to this rule each country, within the narrow limits of its 
sovereign action, keeps the right which legitimately belongs to it, of 
making its own laws. 

And it is important to add that no nation is obliged to change radically 
its internal legal system, although it gains for its own citizens that which it 
grants to those of each of the other contracting republics. 

Perhaps objection may be made to too great daring in a project which 
codifies at one time for America all private international law; but it must be 
remembered that between the two systems,—that of concluding the matter 
as an entirety and that of dealing with it piecemeal by sections or chapters, 
the first has more than one obvious advantage. When the professors or the 
diplomats give us the task of making a selection of the matters in which it 
appears most easy to reach an agreement, we very frequently forget where 
accord already exists and we inevitably think of other things in which the 
agreement and decision may have an immediate practical and perhaps one- 
sided benefit in which all do not share to an equal degree. But if, on the 
other hand, with a little order and system we resolve to draw a full picture of 
these subjects, two things astonish us in bringing to a completion our earnest 
desire; the first is the great number of rules in which we are all in conformity 
and which this good method obligates us to put into writing with certainty 
and precision; the second is the small number of solutions among them all 
which raise difficulties or doubts among those who examine or give an opinion 
on the work as a whole. And this last is very important because it quickly 
shows that the American world is admirably prepared by its legal, political 
and social culture, to enjoy the benefits of a single law applying to the rela- 
tions between individuals of different nationalities and consequently for the 
determination, economic and personal, of the spatial limits of the respective 
legal systems enforced therein. The success of the Congress of Montevideo 
in 1888 and 1889 is an omen and a guarantee. 

It is possible, doubtless, that a particular rule may not obtain a unani- 
mous vote because of the obstacle of some national law, and it is necessary 
that such relative and partial difficulty should not lead to the ruin of the 
entire work. For this reason the draft of the treaty which would place the 
code in force, and which also has been drawn up and presented to the Pan 
American Union, provides in its third article that which we quote hereunder: 

Each of the contracting Republics on ratifying the present conven- 
tion, may declare that its acceptance of one or several of the articles of 
the Annexed Code is reserved and the dispositions to which such reserva- 
tion refers shall not bind it. 

In this situation, sufficiently advanced, the work over the codification of 
international law, public and private, will come before the International 
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Commission of American Jurists, a meeting of which in Rio de Janeiro has 
recently been fixed for the month of April of next year, 1927. A good number 
of Republics, which already constitute a majority, have designated their 
representatives who in the double capacity of jurists and of delegates of their 
governments, will study and certainly will modify, so far as necessary, all the 
projects. As they have been printed and circulated two years before the 
meeting, they are already being subjected to detailed and adequate study and 
the work of cleansing them of defects and of preparing a final report will be 
easy. Certainly their authors, and the American Institute which has fos- 
tered them, will view with true satisfaction whatever may improve them and 
thereby facilitate their adoption and success. 

The happy innovation of the Pan American Union which we have in- 
cidentally mentioned before, that each Republic send two delegates, will now 
result in greatly facilitating the work and in saving considerable time. It 
has been suggested that the Commission might well divide itself into two 
subcommissions, one for public international law and the other for private 
international law, on each of which one of the national delegates would serve, 
all the nations of America thus being represented in the discussions and in the 
‘vote. The work in both branches would be along parallel lines without 
impeding or delaying each other, and two or three meetings of the Commis- 
sion in full session would then be sufficient happily to conclude the matter 
and to give solemn official sanction thereto. 

Thereafter, the Sixth International Conference, which is to assemble in 
the capital of the Republic of Cuba on January 16, 1928, will have its word, 
and after it the Governments of our several Republics. Each of them will 
have abundant time to study these questions, clearing them up and observing 
the trend of general opinion. 

Of one I can say, with great personal pleasure, that he has not lost sight 
of this important duty. His Excellency, the President of Cuba, General 
Gerardo Machado, in whose upright administration we Cubans feel not only 
satisfaction, but pride, has generously authorized me to say to you in his 
name that his Government looks with peculiar gratification upon the efforts 
for the codification of international law as a pressing necessity and an ines- 
timable benefit to the American World and that it is disposed to lend them 
its codperation and assistance. 

Assuredly all the public authorities of the other twenty brother nations 
will act in the same way. Very speedily, then, that most beautiful concep- 
tion of the great Liberator, Bolivar, will be a reality,—an example and a 
stimulus to all humanity. ‘‘The New World,” he wrote, prophetically, more 
than a century ago, ‘“‘ ought to be constituted of nations free and independent, 
united among themselves by a body of common laws which determine their 
external relations.” 


The Presipent. I must express to you, Dr. de Bustamante, upon 
behalf of the Society, our deep appreciation of the gracious message which 
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you have brought to us from the President of Cuba, and our sense of obliga- 
tion to you for the very able and instructive address that you have delivered. 
May I say also on behalf of the Society that, as you leave shortly to take up 
your important work on the Permanent Court of International Justice, you 
may be assured that you will carry with you our highest esteem and our 
deep feeling of indebtedness, for the eminently practical service you have 
rendered to the cause of peace, both here and abroad. We cannot fail to 
have a certain pride in what has been achieved in this hemisphere in a very 
difficult, but necessary, undertaking to codify, to set forth in simple fashion, 
if possible, the agreement of the nations as to the principles that shall gov- 
ern their relations, and also in that effort to develop the application of those 
principles and to define new statements of principle which will aid in pre- 
serving peace and in regulating our mutual activities. 

But while we have had that interest and pride in what has been achieved, 
in which Dr. Bustamante has had such an honorable and important part, we 
are also interested, deeply interested, in the work that is going on abroad 
under the auspices of the League of Nations. The next speaker is one of 
ourselves. Heisnotastrangertous. Heisa citizen of our country, but he 
has made himself, as well, a citizen of the world. It was very natural that 
he should be called, as representing American talent and learning, to assist in 
this undertaking of the League. We shall be glad to hear from him as to 
what has been done and the processes which are going on in connection with 
this important work. Mr. Wickersham. 


THE PROGRESS OF CODIFICATION UNDER THE AUSPICES 
OF THE LEAGUE OF NATIONS 


By Greorce W. WICKERSHAM 
Of the League of Nations Committee of Experts 


The members of this Society who attended the last annual meeting, 
or who have read the record of its proceedings, will recall that the Execu- 
tive Committee made a report to the Council concerning certain communi- 
cations received from the Director of the Legal Section of the Secretariat of 
the League of Nations, embodying a request to consider what are the prob- 
lems of international law, the solution of which by international agreement 
would seem to be presently most desirable and most easily realized. The 
Executive Committee reported in favor of coédperation with the Committee 
of Experts referred to in those communications. The report was approved, 
its recommendations adopted by the Council, and a committee was appointed 
for the purpose of drafting a report to be submitted to the Council for its 
consideration, with a view to its later submission on behalf of the Society to 
the Committee of Experts. It is a matter of regret that the report of this 
committee was not received before the second session of the Committee of 
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Experts which was held at Geneva in the month of January, 1926. That 
body, however, had anticipated that the various learned societies included 
in the category of “the most authoritative organizations which have de- 
voted themselves to the study of international law,” with whom it had been 
instructed to consult, were not so organized as to be able to deal promptly 
with such inquiries, and, therefore, itself had adopted at its first meeting 
held in April, 1925, a provisional list of a dozen subjects for study and report 
to the full Committee at its next session. The initial duty laid upon the 
Committee by the resolution of the Assembly was: 


(1) To prepare a provisional list of the subjects of international 
law, the regulation of which by international agreement would seem 
to be most desirable and realizable at the present moment. 


This list it was required to communicate through the Secretariat to the gov- 
ernments of states, whether members of the League of Nations or not, for 
their opinion, to examine the replies received, and then to report to the Coun- 
cil on the questions which are sufficiently ripe and on the procedure which 
might be followed, with a view to preparing eventually for conferences for 
their solution. 

The result of the deliberations of the Committee between January 9th 
and 30th, 1926, was the adoption of a series of questionnaires relating to the 
following subjects, viz.: (1) Nationality; (2) territorial waters; (3) diplo- 
matic privileges and immunities; (4) responsibility of states in respect of 
injury caused in their territory to the person or property of foreigners; (5) 
procedure of international conferences, and procedure for the conclusion 
and drafting of treaties; (6) piracy; (7) exploitation of the products of the 
sea. The Committee further reported that it had examined other matters 
dealt with in reports, namely: (1) on extradition; and (2) on the criminal 
competence of states in respect of offenses committed outside their territory, 
which subjects, after examination, the Committee had decided not to in- 
clude in the provisional list to be submitted to the governments as subjects 
ripe for present consideration, but which reports it considered desirable to 
refer to the governments for their information. The Committee further 
advised the governments that it had presented a special report to the Coun- 
cil of the League of Nations on the question of the legal status of govern- 
ment ships employed in commerce, while the question of the application in 
international law of the conception of prescription, had been placed with 
other questions upon the agenda for its next session. 

In addition to adopting the reports above mentioned, the Committee, 
in order to employ as usefully as possible the time which necessarily must 
elapse before answers to these communications may reasonably be expected, 
agreed upon a list of additional subjects to be studied by various subcom- 
mittees appointed for the purpose, namely, whether it is possible to estab- 
lish by way of international convention, (1) dispositions concerning the 
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communication of judicial and extra-judicial proceedings in penal matters, 
as well as letters rogatory in criminal proceedings; (2) dispositions concern- 
ing the juridical status of private international associations not for profit, 
as well as private international foundations; (3) the judicial situation and 
the functions of consuls; (4) the determination, in the absence of special 
provisions, of the effects of the most-favored-nation clause in treaties; (5) 
international rules concerning the competence of courts regarding foreign 
states, and especially regarding states engaged in commercial transactions; 
(6) recognition of the juridical personality of foreign commercial associa- 
tions; (7) international rules of conflict of laws concerning contracts for the 
sale of merchandise. The Committee also constituted subcommittees to 
consider (8) whether or not there are questions relative to the conflict of 
laws relating to domicile, the conventional solution of which might be 
considered without conflict with obstacles of a political nature; what those 
questions are, and what solutions they might receive; (9) whether it is 
desirable to revise the classification of diplomatic agents as established by 
the Congresses of Vienna and Aix-la-Chapelle, and if so, in what manner 
such revision should be stated, and (10) whether it is possible without con- 
flict with obstacles of a political or economic nature to formulate by way of 
convention international rules concerning the nationality of commercial 
associations, as well as the determination of the state which should have the 
right to extend diplomatic protection to them. 

The resolution of the Assembly of the League of Nations adopted 
September 22, 1924, instructed the Council to convene for the study of the 
subjects and the method of approaching what may be, somewhat inaccur- 
ately, described as the Codification of International Law, “a Committee 
of Experts, not merely possessing individually the required qualifications, 
but also as a body representing the main forms of civilization and the 
principal legal systems of the world.” The Council, pursuant to this re- 
quirement, selected seventeen gentlemen from as many different countries. 
One of these was an East Indian, an expert in Mahommedan law, who, 
however, was unable to serve, and while another was designated in his place, 
he, too, has been unable to attend any meeting of the Committee. Of the 
sixteen remaining members, Mr. Botella, of Spain, was unable to attend a 
meeting. At the first meeting of the Committee all of the other fifteen 
members were present, being respectively nationals of Sweden, Italy, Great 
Britain, France, Salvador, The Netherlands, Portugal, Czechoslovakia, 
Japan, Poland, Germany, The Argentine, Belgium, China and the United 
States of America. Professor Charles de Visscher of Belgium was unfortu- 
nately prevented by illness from attending the second meeting and Dr. 
Wang Chung Hui, of China, was detained in his country; so that only thir- 
teen members of the Committee were present during the sessions and, as a 
matter of fact, no more than twelve were present at any one time. 

Almost from the beginning of their sessions, the Committee developed 
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what I may call a corporate spirit, and while, naturally, there were many 
differences of opinion between the members, there was the most cordial 
coéperation at all times in efforts to reach practical results, and where differ- 
ences in viewpoint arising from apparently irreconcilable differences of 
national jurisprudence or policy were presented, the Committee frankly 
recognized them as facts which had to be reckoned with and for the time 
being, at least, did not seek to solve the apparently insoluble. These dis- 
cussions, however, brought out very clearly the difficulties which must at- 
tend the effort to agree upon a general rule applicable to all civilized nations, 
in fields where, while there is most need of one commonly accepted standard, 
as a matter of fact there seems to be the greatest divergence of fundamental 
principles. Certainly the first step towards the desired accomplishment 
will be the clear presentation of the present differences in national theory or 
policy, with an explanation of the reasons for and the objections to each, 
followed by suggestions as to the apparently most possible means of recon- 
ciliation. This work can be done preliminarily by such a body as the Com- 
mittee on the Progressive Codification of International Law, in preparation 
for the consideration of an official conference of representatives of the Powers, 
which eventually must be created. For it should be frankly recognized 
that the Codification of international law, in the sense in which it is now 
being practically employed, implies legislation by the nations; the establish- 
ment by common consent of conventional rules of law; and while this process 
is at work in its field, the Permanent Court of International Justice, by the 
customary method of judicial action, will be making more clear and author- 
itative the principles of the existing and generally accepted law of nations. 

A discussion of the first report presented to the Committee of Experts 
made it perfectly obvious that it was impracticable within the time available 
by the Committee, to reach an agreement respecting all, or perhaps even a 
majority of the conclusions of the rapporteur of a particular subcommittee, 
still less to attempt agreement upon the formulation of the proposed inter- 
national convention which each rapporteur annexed to the report of his sub- 
committee. The Committee recognized that its immediate task was simply 
agreement upon a provisional list of subjects which it was desirable and 
presently feasible to regulate by international agreement, and it therefore 
concluded that after considering a report and discussing its provisions, it 
should decide whether or not the subject dealt with fell within the above- 
mentioned category. It was, however, determined to transmit to the gov- 
ernments the report or reports of the subcommittees, not as representing 
the conclusions of the full Committee, but as material upon consideration of 
which it had agreed that the subject of the report was one of those which it 
was practicable to embody in international agreement. This method seemed 
to the Committee the best and most practical way to make progress in 
carrying out the mandate laid uponit. While reaching this conclusion, the 
Committee, nevertheless, devoted a very considerable time to the discussion 
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of the various reports, and where it was possible, without too much delay, 
to adopt or to bring about a modification of the recommendations of the 
report to conform to the views of at least a majority of the members. As 
a matter of fact, the Committee spent many days in such discussion. ‘Too 
much credit for the practical results reached cannot be given to the intelli- 
gent, skilled and tactful direction of the deliberations of the Committee by 
its Chairman, His Excellency M. Hammarskjéld, of Sweden. 

In view of the program adopted for the round table conference of this 
Society held today, it may be of interest to point out that the first report 
discussed by the Committee, and that to which it devoted probably more 
time than to any other, was upon the subject of Nationality. Dr. S. Rund- 
stein, of Poland, previous to the meeting had prepared and circu- 
lated a report, which was approved by M. de Magalhaes, of Portugal, and 
respecting which Dr. Schiicking, of Germany, had submitted certain observa- 
tions, which produced a supplemental report from the rapporteur Dr. Rund- 
stein. In common with most of the rapporteurs, Dr. Rundstein attached to 
his report a preliminary draft of a convention in seventeen articles dealing 
with certain conflicts of laws regarding nationality. As a result of the dis- 
cussion in the Committee, Dr. Rundstein revised this draft and reduced the 
number of articles to thirteen. Probably no subject at the present time 
calls more insistently for general international agreement than that of na- 
tionality. The program for the round table conference today involves a 
recognition of that fact. Much time was devoted at the last meeting of this 
Society to a discussion of addresses by Mr. Hackworth and Mr. Flournoy, 
of the Department of State, as well as by Dr. Taraknath Das and others. I 
must express my entire concurrence with the observation of Mr. Flournoy 
in the course of his remarks on that occasion, that one objection to the pro- 
posed Pan American Convention on this subject, which seems to overshadow 
all others, is the fact that it is applicable only to the countries of the Western 
Hemisphere, and that, instead of attempting to compose the conflicts between 
the nationality laws of European countries, on the one hand, and American 
countries, on the other, it would serve to accentuate and make permanent 
those conflicts. I also am entirely in accord with him, in his statement 
that, 


While there may be some subjects with regard to which it may be 
reasonable to adopt international conventions limited to the countries 
of the Western Hemisphere, it is not believed that nationality is one 
of them. There is at the present time much more intercourse between 
the United States and European countries than there is between the 
United States and countries of Latin America and consequently more 
citizens of the United States live in Europe than in Latin America. 
Furthermore, it would be inconvenient, to say the least, to have one 
law govern the status of a person born in Europe of American parents, 
while an entirely different law governs the status of a child born in 
Latin America of American parents. 
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By the first article proposed by Dr. Rundstein, the states, while recog- 
nizing the general principle that acquisition and loss of nationality are gov- 
erned by the internal legislation of each country, would undertake not to 
afford diplomatic protection and not to intervene on behalf of their nationals, 
if the latter were simultaneously considered to be nationals of the state on 
which the claim was made, on grounds other than mere residence in the coun- 
try of the latter state. This article, Dr. Rundstein pointed out, was modeled 
on Article 7 of the Project (No. 16) prepared by the American Institute of 
International Law for the Governing Board of the Pan American Union. 
It was, however, objected in the Committee that the proposed article in- 
volved a contradiction, in that, while recognizing the general principle that 
acquisition and loss of nationality are governed by the internal legislation 
of each country, in the next breath the states were pledged to undertake to 
limit and restrict the effect of that legislation by agreeing not to afford pro- 
tection to their nationals, if the latter were considered by another country 
to be its nationals on grounds other than mere residence in the country. Dr. 
Rundstein thereupon modified this first article to read as follows: 

The high contracting parties undertake not to afford diplomatic 
protection and not to intervene on behalf of their nationals, if the 


latter are simultaneously considered as its nationals from the moment 
of their birth, by the law of the state on which the claim is made. 


Naturally, the report of Dr. Rundstein dealt with dual and plural national- 
ity, statelessness, the jus soli and the jus sanguinis. Dr. Rundstein most 
frankly recognized the difficulty, if not the impossibility, of reconciling the 
laws of a country in which the jus soli is recognized with those of one in which 
the jus sanguinis prevails. Indeed, he said: 

It cannot be even said that the simple and elementary principle 
that ‘‘each individual must have a definite nationality” is a generally 
recognized rule of international law, since the lack of any nationality 
(heimatlosat) has become very frequent and constitutes a serious 


problem in international life, arising as it does out of conflicts of laws 
which are often complicated and sometimes inextricable. 


The United States, in the enactment of the Cable Law of September 22, 
1922 (42 U.S. Stats. 1021), whereby a woman national of a foreign state who 
marries an American citizen does not, by reason of the fact of marriage, 
acquire his citizenship, although by the law of her own country she loses hers, 
has made a high contribution to the complexity of rules of nationality. It 
does seem quite extraordinary that one of the first products of the newly 
conferred franchise of women, should have been the enactment of such a 
measure as this, contributing, as it does, powerfully towards the destruction 
of that unity of the marriage relation which for centuries has been considered 
the foundation stone of the state. Marriage exists, not merely as a conven- 
tional regulation of social intercourse between two individuals, but for the 
purpose of the foundation and regulation of the family, the unit of every 
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civilized state, and for the protection of children, upon whom depends the 
future of the state. The most serious and disquieting development of our 
time is the conversion of marriage into a casual partnership between men 
and women in absolute disregard of its effect upon the offspring of the union. 
To this destruction of the permanency of marriage this Congressional legis- 
lation has contributed in no slight degree. 

Professor Garner, at the last meeting of this Society, dwelt upon the 
chaos into which the Cable Act has thrown the whole matter of citizenship. 
He said: 

It has put the legislation of the United States in conflict with the 
legislation practically of the rest of the world. It has created a large 
body of stateless persons. We all sympathize with the point of view 
of the women who had that law enacted, yet I venture to say they 


never foresaw the injustice that has been done to members of their 
own sex and to the male sex. 


As a matter of fact, I believe the only other countries which have 
adopted the principles of that law are Soviet Russia, the Argentine, Chile 
and Uruguay. 

Article 2 of Dr. Rundstein’s draft proposed that a woman who did 
not acquire through marriage the nationality of her husband, and who at the 
same time was regarded by the law of her country of origin as having lost 
her nationality through marriage, should, nevertheless, be entitled to a pass- 
port and diplomatic protection of the state to which her husband belonged. 
This article, Mr. Suarez, the Argentine delegate, declared raised a question, 
the importance and delicacy of which could not be overestimated. He said 
that having consulted ten governments of Latin America, he had arrived 
at the conclusion that there must be an effort made to reach an agreement 
which could more or less settle conflicts of nationality with Europe. He said 
that the countries of Europe and Latin America would certainly be disposed 
to make reciprocal concessions, as the present state of the question gave 
rise to the greatest difficulties. He cited, for example, the case of a French- 
man, born in the Argentine, returning to the Argentine after having been 
wounded three times while in the French Army, where he had acquired the 
grade of captain, and who upon his arrival in the Argentine was arrested 
as an Argentine deserter. Professor Diena, of Italy, remarked that difficul- 
ties of the same character arose between European states; that in Italy every 
son of an Italian is regarded as Italian, wherever born, while in France the 
son of a foreigner born there was, nevertheless, regarded as French, and he 
referred to cases that he had known of where young men born in France of 
Italian parents, had served their term in the Italian army, and on return to 
France had been imprisoned as deserters, adding that while such cases had 
been adjusted by agreements more or less outside the law during the war, 
they presented constant difficulties between European countries. Various 
suggestions were discussed as to how a wife who found herself in the unfor- 
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tunate position of statelessness as a result of the American law might be 
protected by some sort of qualified passport, but no conclusion was reached. 
Dr. Rundstein, in his modified draft of convention, proposed that a married 
woman should lose her original nationality by virtue of marriage only if 
at the moment of marriage she is regarded by the law of the state to which 
her husband belongs as having acquired his nationality, and that a woman 
who does not acquire through marriage the nationality of her husband and 
who, at the same time is regarded by the law of the country of her origin as 
having lost her nationality through marriage, should, nevertheless, be entitled 
to a passport from the state of which her husband is a national on the same 
footing as her husband. In support of this, he cited a case which had oc- 
curred in Poland. An American architect who had come to Poland on the 
invitation of the municipality of a town, married a German, who thereby 
lost her German nationality, without acquiring American nationality. As 
she had no passport, the local authorities refused to grant her a permis de 
séjour. To settle the difficulty, the United States Consul gave the 
lady a certificate stating that, without having acquired the nationality 
of the United States, she had married an American citizen, which the local 
authorities regarded as sufficient to grant her a permis de séjour. Based on 
that procedure, he proposed to substitute for the word ‘passport,’ the 
words “identity certificate.” 

The subject of nationality is being increasingly complicated. By the 
law of the Argentine, it seems any one who purchases land in that country 
becomes a citizen of the Argentine, and recently it has been stated in the 
press that Mexico proposes to adopt a similar law. Many other countries 
besides Italy do not recognize the right of expatriation, and consider as 
their own the children of their nationals born in foreign lands, even although 
by the law of those countries the child becomes a national of the country 
where born. If there is in the whole field of international law one 
matter which should be regulated by international agreement, it is this 
subject of nationality. It is earnestly to be hoped that the Department of 
State will concur with the Committee on the Progressive Codification of 
International Law that this is a subject which it is not only desirable, but 
presently realizable, to be embodied in international agreement. 

It is, of course, impracticable within the limits of this occasion to re- 
view in detail the discussion of the various other reports of the subcommit- 
tees upon the subjects above mentioned which have been reported to the 
governments as ripe for international agreement. Yet a few words may be 
said concerning one or two others. 

Perhaps one of the most interesting of these reports was that on terri- 
torial waters, prepared by Dr. Schiicking, with the comments of Mr. Magal- 
haes and the present speaker. Like Dr. Rundstein, Professor Schiicking 
added to his report a draft convention in fourteen articles. As a result of the 
discussion between him and the present speaker, the comments of Mr. de 

















129 


Magalhaes and the discussion in the full Committee, Dr. Schiicking very 
considerably modified this draft. The subjects covered by the proposed 
convention embraced (1) the character of the rights of the riparian state 
over territorial waters; (2) the extent of the territorial waters over which a 
state exercises sovereignty or other rights; (3) national rights over bays; (4) 
concerning islands; (5) regarding straits; (6) the right of peaceful passage by 
foreign vessels through territorial waters; (7) jurisdiction of the riparian 
state over foreign vessels passing through territorial waters; (8) nature of 
regulations which a riparian state may impose and the right of “hot pur- 
suit” of foreign vessels; (9) right of the territorial state over the riches of 
the sea and over the subsoil under the sea; (10) rights of foreign warships in 
territorial waters; (11) jurisdiction of the riparian state over foreign mer- 
chant vessels in her ports. In his original report, Dr. Schiicking proposed 
to extend the jurisdiction of a state over the adjacent waters of the sea to a 
distance of six miles. In the recent treaties between the United States and 
Great Britain, Germany and The Netherlands, respectively, concerning the 
prevention of violation of the laws of the United States against the importa- 
tion of intoxicating liquors, the high contracting parties declared it to be 
“their firm intention to uphold the principle that three marine miles extend- 
ing from the coast line outwards and measured from low water mark con- 
stitute the proper limits of territorial waters.”’ In view of these agreements, 
Dr. Schiicking modified the recommendations of his convention to three 
miles as the width of the territorial waters. 

The regulation of rights which a state may exercise in the waters of 
the seas adjacent to its coast, but at a greater distance than three miles, was 
the subject of much discussion, both in the reports, the comments upon 
them, and in the discussion of the full Committee,—rights such as those 
which by long continued usage have been exercised by the United States, 
with the acquiescence of other nations, to board incoming vessels within 
four leagues of the coast. Such also are the rights created by the recent trea- 
ties respecting the importation of intoxicating liquors, whereby, even in the 
case of such Powers as Italy, Norway, Sweden, and Denmark, which have 
not recognized three marine miles as the limit of the territorial sea, and, 
therefore, respectively have retained their rights and claims without prejudice 
by reason of provisions in the treaties, it is, nevertheless, agreed that vessels 
of the United States may visit, search and arrest vessels flying the flag of the 
other party to the treaty, suspected of a violation or intention to violate the 
laws of the United States concerning the importation of liquors, within a 
distance from the coast of the United States which may be traversed in 
one hour by the vessels suspected of the offense. In other words, without 
extending the limit of the territorial waters, these nations have specifically 
agreed to the exercise by the United States Government of the right of 
visitation, search and seizure for the prevention of violation of her laws in 
waters adjacent to her coast, beyond the limits of her territorial sea. It 
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was therefore contended by members of the Committee that such rights as 
these should be recognized and dealt with as things apart from and outside 
the limits of the territorial sea, without attempting to extend those limits to 
the entire distance within which such rights were exercisable. Professor 
Schiicking, while agreeing to this general contention, proposed to extend 
this principle by a provision that “beyond the zone of sovereignty, states 
may exercise administrative rights on the ground either of custom or of vital 
interest. There are included the rights of jurisdiction necessary for their 
protection.” 

This seemed to the present speaker to go beyond anything which has 
heretofore been agreed to or even acquiesced in. In his opinion, while these 
rights are founded upon the broad principle of the defence of national in- 
terests, it cannot be conceded that a state, independently of long established 
and accepted custom or treaty, has the right to exercise any authority it 
may see fit to exert in the waters beyond its territorial sea, upon the ground 
that it is necessary to its protection. But the subject assuredly is one which 
should be dealt with by international agreement, and while it may be diffi- 
cult to bring all the nations into accord as to the width of the territorial sea, 
in view of the fact that many nations claim jurisdiction over a greater space 
than three miles, the different claims running from five to ten and even 
twelve miles, yet without accord upon a common delimitation of territorial 
waters, a general agreement may be feasible concerning other matters 
affecting waters adjacent to the national coast which now are uncertain 
or in dispute. 

A very interesting report was that prepared by Mr. Guerrero, of Sal- 
vador, with the concurrence of Dr. Wang Chung Hui, on the subject of the 
responsibility of states, which the reporter discussed under two heads; first, 
whether, and if so, in what cases, states may be held responsible for damage 
done in their territory to the person or property of foreigners, and second, 
whether, and if so, in what terms, it would be possible to frame an inter- 
national convention whereby facts which might involve the responsibility 
of states could be established and prohibiting in such cases recourse to 
measures of coercion until all possible means of pacific settlement should 
have been exhausted. 

In discussing the first proposition and reaching the conclusion that 
there are cases in which a state may be held responsible for damage done in 
its territory to the person or property of foreigners, the reporter reviewed 
the juridical nature of international relations, and asserted that under the 
modern conception of international law, as dominating the law of individual 
states and governing the relations of the whole family of peoples, in a man- 
ner so undoubtedly binding that no state can disregard it, although the bind- 
ing character of international law is founded on the free consent of states 
thereto—the consent of all states and not merely the consent of some—that 
as regards the protection of foreigners 
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customary law lays down certain rules which clearly express the defi- 
nite law of states regarding the rights which they agree to accord to 
foreigners, the manner in which foreigners are to be treated, the 
method of determining the state which is responsible for their pro- 
tection and the means of ensuring such protection. 


He pointed out, moreover, that 


protection involves certain positive acts that can only be performed 
by the state possessing the sovereignty. Any dual sovereignty would 
be inconceivable, for one sovereignty would exclude the other. 


Discussing this liability of the state, he emphasized the fact that what is 

required of the state is the fulfillment of an international duty. How it does 

so, matters little; but, he added, 
although the state is perfectly free to select what methods it prefers 
for the protection of foreigners within its territory, it is not free to 
restrict its responsibility to cases of violation of the arrangements which 
it has made. Responsibility may be incurred by failure to adopt 
methods which should have been adopted or by the inadequacy of the 
methods actually adopted. 


In a discussion over this clause in the Committee, it was recognized 
that it is not always a sufficient answer by the government of a state to a 
complaint by another Power of its failure to furnish due protection to nation- 
als of the latter Power, or redress to them for damage done to their person or 
property, that its courts are open to them, where, as a matter of fact, the 
conception of the jurisprudence and the organization and administration 
of the courts of the state complained of fall below the accepted standards 
of civilized Powers, and the remedy offered is fatuous or illusory. The 
report necessarily dwelt upon the difficulties presented by the case of com- 
posite states and the question of the responsibility of a central Power which 
represents the State in its international relations, a difficulty which will 
readily be recognized by Americans. 

In discussing in what cases a state may be held responsible for damage 
done in its territory to the person or property of foreigners, the reporter 
discussed the subjects of political crimes committed against foreigners in the 
territory of the state, the illegal acts of officials of the state, the acts of pri- 
vate persons, acts performed in the exercise of judicial functions and dam- 
ages caused to foreigners in cases of riot and civil war. Upon the second 
question, viz.: the establishment of facts and the prohibition of coercive 
measures until measures of conciliation are exhausted; the rapporteur sum- 
marized the advantage of international commissions of inquiry for the 
ascertainment of facts which may involve the responsibility of states, and 
recommended their adoption. 

The conclusions of the report, which are embodied in the form of para- 
graphs for inclusion in international treaty, were considerably modified as 
the result of discussion in the Committee. Without undertaking to rehearse 
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these conclusions at this place, it may be of interest to note that in them it 
is declared that a state is responsible for damage incurred by a foreigner and 
attributable to an act contrary to international law, or to the omission of 
an act which the state is bound to perform under international law, and in- 
flicted by an official within the limits of his competence, subject always to 
the following conditions: 
(a) If the right which has been infringed and which is recognized 
as belonging to the state of which the injured foreigner is a national is 
a positive right established by a treaty between the two states or by 
the customary law; 
(b) If the injury suffered does not arise from an act performed by 
the official for the defense of the rights of the state, except in the case 
of the existence of contrary treaty stipulations: 


And it was added: 


The state on whose behalf the official has acted cannot escape the 
responsibility by pleading the inadequacy of its laws. 


The report further declared that the state is not responsible for the 
damage suffered by a foreigner as a result of acts contrary to international 
law, if such damage is caused by an official outside his competence as de- 
fined by the national laws, except in the following cases: 

(a) If the government, having been informed that the official is pre- 
paring to commit an illegal act against a foreigner, does not take timely steps 
to prevent such act; 

(b) If when the act has been committed, the government does not with 
all due speed take such disciplinary methods and inflict such penalties on 
the said official as the laws of the country provide; 

(c) If there are no means of legal recourse available to the foreigner 
against an offending official, or if the municipal courts fail to proceed with 
an action brought by the injured foreigner under the national laws. 

The conclusions of this report, as I have already mentioned, were not 
adopted by the Committee of Experts as their conclusions, but were merely 
transmitted as showing the importance and the feasibility of dealing with 
the subject by international agreement. 

A few words should be added concerning the special reports transmitted 
to the governments, without recommendation and merely for their infor- 
mation. The first of these is a report dealing with the subject of extradition. 
A sub-committee consisting of Professor Brierly, of All Souls College, Ox- 
ford, England, and M. de Visscher, of Belgium, was appointed to consider 
“whether there are problems connected with extradition which it could be 
desirable to regulate by way of general convention, and if so, what those 
problems are and what solution should be given to them.” Mr. Brierly 
submitted to the Committee a report which was accompanied by certain writ- 
ten observations on the part of M. de Visscher. Mr. Brierly reported that on 
a large number of questions connected with extradition, there already ex- 
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isted practical uniformity in the practice of states, and in certain others 
the differences which exist are not founded on any seriously divergent poli- 
cies, and might be capable of reconciliation, but undoubtedly there are still 
other questions upon which states appear to hold strongly opposed views, 
the existence of which renders a single comprehensive convention regulating 
the whole practice of extradition for all states unlikely of achievement. 
Whether a general convention dealing with part of the subject of extradition 
would be desirable, on the assumption that one dealing with the whole of 
the subject is impracticable, seemed to the rapporteur to be a matter for 
serious consideration. He said: 


It would be open to the obvious criticism that it added one more 
to the number of extradition treaties which it is the object of a codi- 
fying operation to reduce, since a partial general convention would, 
of course, require to be supplemented by special bilateral conventions 
on the points on which general agreement had proved impossible; but, 
on the other hand, certain of the differences which at present appear 
to be formidable obstacles might, on a general discussion, prove less 
serious. 


And he added: 


It is perhaps unnecessary for us to remind the Committee that 
extradition between states calls for a certain degree of mutual confi- 
dence in each other’s judicial institutions, and that a general conven- 
tion on the subject is only possible on the assumption that each state 
is willing to accord equal treatment to every other. 


In the discussion in the Committee, further difficulties arose from the 
fact that some states, Italy, for example, absolutely refuse to extradite 
their own nationals at the request of the governments of other countries in 
which they may have committed offenses against their laws. 

After careful consideration of the report and a discussion of the ques- 
tions involved, the Committee agreed that there are certain questions con- 
nected with extradition which are susceptible of being dealt with by way of a 
general international convention; such questions being the following: 

(1) The question whether and under what conditions a third state 
ought to allow a person who is being extradited to be transported across its 
territory. 

(2) The question which of two states both requesting extradition of a 
national of a third state ought to have priority over the other. 

(3) Questions which arise as to the extent of the restrictions of the right 
of trying an extradited person for an offense other than that for which he was 
extradited, and on a state’s right to extradite to a third state a person who 
has been delivered to it by way of extradition. 

(4) The question as to the right of adjourning extradition when the 
person in question has been charged or convicted, in the country where he 
is, of another crime. 
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(5) The question of confirming the generally recognized rule by which 
the expenses of extradition should be entirely borne by the claimant state. 

The discussion in the Committee of the other questions relating to ex- 
tradition mentioned in the report led it to the conclusion that, although 
their solution by international agreement appeared very desirable, the dif- 
ficulties in the way were too great for such solution to be realizable in the 
near future. Under these circumstances, the Committee reported that, 
while taking into full account the reasons which, in the opinion of many 
important authorities, tell in favor of a general international regulation of 
extradition, it had refrained from including in its provisional list even the 
questions which in themselves were found susceptible of being treated in a 
convention. Nevertheless, they decided to communicate the report and 
the observations of M. de Visscher to the governments in order to give 
them a clearer view of the position. 

One of the matters referred to a subcommittee for study was an inquiry 
into the legal status of government ships employed in commerce, with a 
view to the solution by way of convention of the problems raised thereby. 
The subcommittee, composed of Mr. de Magalhaes, as rapporteur, and Mr. 
Brierly, submitted to the Committee a report setting out the reasons in 
support of its conclusion that this subject was one the regulation of which 
by international agreement is at the present moment desirable and realizable. 
The Committee, while agreeing to the conclusions of the subcommittee, had 
its attention called to the fact that this subject already had been studied at 
two international conferences called by the International Maritime Com- 
mittee, and held respectively at Guttenberg and Genoa, and that a draft 
convention had been submitted to the Government of Belgium, with the 
request that that government should call a diplomatic conference in order 
to prepare a convention for adoption and signature by the states, and that 
the Belgian Government at the moment of the deliberations of the Commit- 
tee had this request under examination. Considering, therefore, that if 
the Belgian Government should accede to this request, the communication of 
this subject to the various governments, in accordance with the Assembly’s 
resolution of September 22, 1924, might appear superfluous, the Committee 
resolved to transmit its subcommittee’s report to the Council of the League 
of Nations with an expression of the opinion of the Committee that the 
subject is one which it is desirable and presently realizable to regulate by 
international agreement, either in the manner proposed by the International 
Maritime Committee, or if that committee’s initiative should remain with- 
out effect, in such other manner as the Council might deem appropriate. 

The president of this Society at its last annual meeting pointed out 
that we should be under no misapprehension as to the conditions in which 
the task of bringing the nations to a spirit of reasonableness in dealing with 
conflicts of interest shall be accomplished. It must be with the consent of 
nations, a consent to be obtained from governments faced with political 
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exigencies, and the machinery best adapted to the purpose he said was that 
of international conference, conferences of all civilized nations, who, through 
their governments, recognize the obligations of international law. It is in 
the preparation for such a conference that the Committee appointed by the 
League of Nations was directed to work. After the consideration by the gov- 
ernments of the provisional list of subjects referred to them, the Committee 
is directed to report to the Council on the procedure to be followed, with a 
view to preparing eventually for conferences for the solution of the questions 
which it seems to be most desirable and realizable to deal with at the present 
moment. The resolution presupposes coéperation on the part of the various 
foreign offices in this preliminary work. It is the earnest hope of the Com- 
mittee that they, and particularly our own State Department, may give 
consideration to the communications forwarded to them, and aid the Com- 
mittee of Experts with helpful suggestions, or at least by a helpful attitude 
towards the problem presented. With such an attitude the labors of the 
future official conferences will be greatly facilitated, the prospects of 
agreement enhanced, and the great object of clarifying and extending the 
rule of law over all members of the Family of Nations brought nearer to 
achievement. 


The Presipent. We are grateful indeed to Mr. Wickersham for this 
illuminating paper. I am sure one thing stands out very clearly, that in 
hitting upon this subject of the codification of international law, we have a 
matter which can engage our attention and that of our successors as long as 
the Society endures. 

The time is now ripe for discussion, perhaps too ripe. It is within the 
order of the program, however, and the last thing we wish to do is to be im- 
patient in dealing with the subject. (After a pause:) It is quite evident 
that you desire to devote some time to quiet meditation before you proceed 
with any further elaboration of views. Therefore, if there is nothing further 
to come before the Society at this time, I declare the meeting adjourned until 
tomorrow morning. 

(Whereupon, at 10.30 o’clock p. m., the Society adjourned until to- 
morrow, Saturday, April 24, 1926, at 10 o’clock a. m.) 


FIFTH SESSION 
Saturday, April 24, 1926, at 10 o’clock a. m. 


CONCLUSION OF THE ROUND TABLE CONFERENCE ON THE CODIFICATION OF 
INTERNATIONAL LAW IN RESPECT TO NATIONALITY 


PresipinG: Ellery C. Stowell, The American University. 

The CHarRMAN. We had a very interesting discussion yesterday of the 
matter of nationality. I think that we covered a great field, but I must 
confess that it seems that a greater field was left uncovered. Mr. Borchard, 
I think it was, made reference to the code of Field. As I remember, it was 
in the later Sixties or early Seventies, when he put out that very interesting 
code. It is a very rare book. I have only seen one copy for sale, and I 
bought that copy. I wish there were more available. In that code he at- 
tempts to meet the problem of nationality. A very distinguished French 
scholar, Gogordan, a disciple of the great Renault, devoted himself partic- 
ularly to this matter of nationality, and he seems to have reached the same 
conclusion, generally speaking, as our distinguished jurist, Field, and he gave 
out the aphorism, if I may translate it, that ‘everyone should have one 
nationality, but one, and be at liberty to change it.”” That is, he would 
recognize a right of expatriation. This right of expatriation, which was so 
ably discussed by Dr. Hazard, and with respect to which the statements of 
law were very interestingly controverted by Professor Borchard, has been 
a policy of the United States. Dr. Hazard pointed out that it was illogical 
to give the right of expatriation without giving also the means to make it 
good, that is, emigration. In the early part of the last century and up until 
recently, government control was not as complete as at the present time, and 
the freedom to emigrate existed in fact. Everybody had the liberty to 
emigrate if he had the cash to pay the transportation. Under those cir- 
cumstances an emigrant in the new country only had to consider whether he 
was accepted by the new country, and a country like the United States that 
was seeking adhesion to its polity, adopted the new citizen. 

In those days the real test of the right of expatriation came to the fore 
when this new citizen went back to his country of origin, and then it was that 
the United States took the ground that it would defend its citizen by adop- 
tion in every part of the world, and it was made a part of our law not to 
distinguish between the citizen by birth and the citizen by naturalization. 
Such was the declaration of Congress adopted in 1868. 

Two years after that, in 1870, Great Britain modified her naturalization 
system and permitted expatriation under very liberal provisions. It is a 
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curious commentary that in this country, which advocated this doctrine of 
expatriation primarily, it was not until 1907—and Mr. Hazard and Mr. Flour- 
noy will correct me if I misstate it—that the United States made any provi- 
sion for the exercise of this great right of expatriation. Before that date an 
American citizen could not get rid of his nationality and be sure of doing it. 
The status of the American woman was doubtful. There was no definite law 
with regard to the other side of this right of expatriation, that is, getting rid 
of American nationality. The assumption seemed to be that everyone 
wished to become an American, but that nobody had any desire to lose his 
American nationality. 

In this question of the right of expatriation the position of the individual 
as a subject of international law comes to the fore. I should like to refer to 
that very remarkable work, Diplomatic Protection, by Professor Borchard, of 
Yale. I use it constantly. In that work, which is a mine of information 
on questions of nationality and diplomatic protection, he brings to the fore in 
numerous places the right of the individual under international law, He 
takes a rather conservative view, however. I think we will never get very 
far on this subject until we do recognize the position of the individual in 
international law. 

Our international law is derived from three sources: Public relations 
between the politically independent communities, that is, the law of war and 
the law of treaties derived from truces. This constitutes the real law be- 
tween communities, of which the modern states are the successors. The 
other two ingredients of international law have not yet been recognized. I 
am rather radical, and am going pretty far in daring to get up here and speak 
about it. It will injure my academic standing, I have no doubt, but I base 
my statement of the law on the practice of states, and I am not afraid to say 
it. Itake the consequences. The other two ingredients come from the law 
of which the individual is the subject. Let me point that out to you. 

Before the states were so developed in their control, individual mer- 
chants went all over the world and carried on commercial relations between 
independent communities, but as individuals. When an individual merchant 
was interfered with and unjustly treated his right was redressed by that 
individual himself and his friends through reprisals. It was a right of the in- 
dividual who was injured, and the community helped him to make good his 
right. This system of redress led to complications between the independent 
communities to which the respective parties belonged, and in the course of 
time this right was restricted,—subjected to a certain procedure, and even- 
tually special reprisals were abolished and the states took them over and 
substituted diplomatic protection. This diplomatic protection which has 
taken its place is really carrying on that right of the individual, and, like all 
rights of the individual, it is subject to the superior right of the community. 

So much for the second ingredient. There is a third ingredient, and 
that is the minimum of right which an individual, as a part of the com- 
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munity of the world, enjoys. I am treading on very dangerous ground, 
because it is new. Mr. Borchard, in his very remarkable work, makes ref- 
erence to this right in his preface. He does not come out very categorically 
in defense of this right, but the practice of states shows that when an individ- 
ual is not given certain rights, a minimum of right in another jurisdiction, 
even though he is given the same rights as the citizens of that community, 
his own state will intervene and see that he is protected to the requisite mini- 
mum. In other words, national treatment is not the criterion. There is an 
international standard which, as an individual, he has the right to enjoy, 
and that, taken in connection with humanitarian intervention, which is in 
accord with the practice of states, makes clear that if you base your law upon 
the practice of states, and not upon some dogmatic theories which come down 
to us from the daysof Pufendorf and thespecious doctrines of the natural law, 
there is a right of the individual under international law. You have to take 
it into account when considering expatriation. Ishould like to goonand out- 
line how this fundamental principle applies in expatriation, but I fear I have 
taken nearly ten minutes already. I did not intend to take so much time. 
Instead of going on, in the discharge of my duty as presiding officer I am 
going to throw open the discussion, and I will call upon the two experts who 
have led the discussion to make short statements that they have prepared in 
regard to the discussion of yesterday. Before I call upon Mr. Flournoy and 
Mr. Hazard, I will say that we are now to continue the discussion on national- 
ity. When the discussion on nationality is terminated other subjects may 
be considered so long as we have the time, but we have a rather brief time, 
because the Society will soon meet and has important business to transact. 

I will now call on Mr. Flournoy of the Department of State. 

Mr. FLournoy. I will not take up much time. I occupied a good deal 
yesterday. One point I would like to emphasize, however, is that in this 
subject of nationality, the practical considerations and the actual conditions 
that we face are far more important than any views expressed by writers. 
It does not help us very much to read what someone wrote some years ago 
on the subject of expatriation. It is a developing theory. Whether it has 
actually crystallized in international law yet, I suppose there is some dif- 
ference of opinion. 

The other point I want to mention is that our own country, although it 
has certainly stood for the right of expatriation, and has been a pioneer in 
that field, nevertheless has also emphasized not only the right of the individ- 
ual to change his nationality, but the obligation of the individual to fulfil the 
duties of the nationality which he assumes. It is not a mere empty mechan- 
ical process. It should be a reality. 

In that connection a good deal has been said about the question of the 
duties of citizenship. What are the duties of citizenship, or are there really 
any legal duties of citizenship? 

I do not intend to read it at length, but I call attention to the very able 
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opinion rendered by Mr. Justice Van Devanter in the case of Luria v. United 
States, 231 U.S. 9. I will read a brief part of it—that related to the case 
of the Russian who obtained naturalization in the United States, and very 
shortly afterwards went to South Africa and established himself there 
permanently in the practice of medicine. He had been there for years, and 
proceedings were brought under Section 15 of the Act of 1906 to cancel his 
naturalization on the ground that it was unlawfully procured. In the course 
of his opinion Mr. Justice Van Devanter said, with regard to the requirements 
of naturalization: 


These requirements plainly contemplated that the applicant, if 
admitted, should be a citizen in fact as well as in name—that he should 
assume and bear the obligations and duties of that status as well as 
enjoy its rights and privileges. In other words, it was contemplated 
that his admission be mutually beneficial to the Government and him- 
self, the proof in respect to his established residence, moral character, 
and attachment to the principles of the Constitution being exacted 
because of what they promised for the future, rather than for what they 
told of the past. 

By the clearest implication those laws show that it was not in- 
tended that naturalization should be secured thereunder by an alien 
whose purpose was to escape the duties of his native allegiance without 
taking upon himself those of citizenship here, or by one whose purpose 
was to reside permanently in a foreign country and to use his naturaliza- 
tion as a shield against the imposition of duties there, while by his ab- 
sence he was avoiding his duties here. Naturalization secured with 
such a purpose was wanting in one of the most essential elements—good 
faith on the part of the applicant. It involved a wrongful use of a 


beneficent law. True, it was not expressly forbidden; neither was it 
authorized. But, being contrary to the plain implication of the statute, 
it was unlawful, for what is clearly implied is as much a part of the law 
as what is expressed. 


Justice Van Devanter no doubt had in mind the fact, which is a matter 
of common knowledge, that numbers of persons have come to the United 
States in the past, secured naturalization solely for the benefits which they 
might get from it, and without any real intention of transferring their loyalty 
as well as their legal allegiance to the United States. Especially has that 
been common in cases of persons from southern and eastern Europe. It is 
not at all uncommon for such persons, if they are married, to leave their 
wives in their native land, come over here and obtain naturalization, and go 
back and forth, living alternately in the two countries, and raising families 
in the native land. Those children born after naturalization, are born 
citizens of the United States under our law. It was to meet that condition 
that the Act of 1907, raising the presumption of expatriation through pro- 
tracted residence abroad, was passed. ‘There is some criticism of that law. 
It has defects. I realize that fully, because I have had to assist in the 
administration of it. It should be more definite, undoubtedly. My own 
opinion is that there should be some judicial process for actually terminating 





140 


the nationality of persons in those cases; but, nevertheless, the law has done 
a great deal of good, and it has been of great assistance to the Department of 
State in determining whether or not individuals were entitled to the protec- 
tion of this government. 

In that connection I can hardly agree with one statement made by my 
colleague in his excellent paper yesterday with regard to the amendment of 
that law. I certainly am not in favor of any provision under which the 
individual may overcome this legal presumption merely by going through 
some process of registration. That mere declaration should not control. 
The actual conduct of the individual, where he lives, and how he acts, should 
determine his status, and not mere registration, or anything of that sort. 

Professor Wi1iu1aAM I. Hutu. May I ask if, in accordance with your 
domicile plan for the settlement of the question of nationality, it would not 
be requisite to follow up any such national legislation by a series of conven- 
tions, just as naturalization has had to be followed up by a series of con- 
ventions? If so, has not the question really, as a matter of fact, already 
become an international question, and therefore should it not be attacked, 
frankly, by an international conference? 

Mr. Fitournoy. Ithinkit should. I think we could begin by domestic 
legislation. These people who are nominally Americans and not real Ameri- 
cans do not do us any good. We might as well get rid of them by our own 
legislation, in my opinion, but I think it would be most desirable to have 
international conventions also covering the same subject, so that the rights 
in the converse case could be decided; for instance, a Frenchman who is born 
here of French parents. Those cases frequently occur. They may be 25 or 
30 years old and may never have lived in France at all. They were born and 
reared here, and all their interests are thoroughly American. If they want 
to go back to France on a visit, to arrange family affairs or to attend to 
business, or for scientific purposes, they cannot go as American citizens. 
The only way to settle that is undoubtedly through international conven- 
tions. 

Mr. Henry B. Hazarp. Mr. Chairman, for the sake of clarity of the 
record, I should like just a few moments. I want to thank Mr. Kingsbury for 
calling attention yesterday to the national status of the American woman 
who married an alien prior to the Act of March 2, 1907, as he had discovered 
it in an old case decided by the United States Supreme Court, that of Shanks 
v. Dupont. He had reached the conclusion that the citizenship of the 
wife was not lost. After a somewhat extensive examination of the question 
a while back, I had reached the same conclusion, although it might have 
appeared to the contrary from one of the statements in the short summary 
which I read here. Yesterday, in discussing problem No. 3, “ International 
problems in respect to the nationality of married women,” under question 
(a), “Should the nationality of a married woman as a rule follow that of her 
husband?” I had stated: 
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The common law rule was based on the oneness of husband and 
wife, with the husband as “the one,” and his headship of the family, 
but opinion and custom have materially changed, particularly in the 
past 75 years, with steadily increasing reform legislation and procedure 
eliminating the disabilities of married women. 


The reference which I made there was intended in a general sense only, 
and not specifically with reference to the national status of women prior to 
the Citizenship Act of 1907. In that connection I quote a couple of para- 
graphs from my formal paper which I handed to the reporter yesterday. 

Prior to the passage of the Act of March 2, 1907, with the provision 
in Section 3, ‘‘That any woman who marries a foreigner shall take the 
nationality of her husband,” the citizenship status of an American 
woman married to a foreigner was in doubt, even though it had been 
claimed that the matter above quoted was merely declaratory of the 
then existing law. While a lower Federal court, in Pequignot versus 

City of Detroit (16 Fed. 211) had in 1883 held that an American woman 

who married a foreigner took her husband’s nationality, other decisions 

support the view that the wife either retained her American citizenship, 
or did not lose it unless she took up residence outside of the United 

States, or at least that there was doubt as to her status. 


Compare: 


Shanks v. Dupont (1830), 28 U. S. (3 Pet.) 242, 246-250; 

Beck v. MecGillis (1850), 9 Barb. (N. Y.) 35, 49; 

Comitis v. Parkerson, et al. (1893), 56 Fed. 556-564; 

Jennes v. Landes (1897), 84 Fed. 73; 

Ryder v. Bateman (1898), 93 Fed. 16, 21; 

Ruckgaber v. Moore (1900), 104 Fed. 947-949; 

Wallenburg v. Mo. Pac. Ry. Co. (1908), 159 Fed. 217-219 (marriage 
in 1904); 

In re Fitzroy (1925), 4 Fed. (2d) 541-542 (marriage in 1905). 
As Mr. Justice McKenna stated in Mackenzie v. Hare (239 U.S. 


299, 311-312), upholding the constitutionality of the above quoted 
section, 


“Tt may be conceded that a change of citizenship cannot be arbi- 
trarily imposed, that is, imposed without the concurrence of the citizen. 
The law in controversy does not have that feature. It deals with 
a condition voluntarily entered into, with notice of the consequences.” 


Prior to the Act of March 2, 1907, there was no statute to put the Amer- 
ican woman who married an alien on notice, and it would seem unreasonable 
to hold that her constitutional right of citizenship was lost through a mere 
inference without any statute on the subject. The objections which have 
been urged to the Cable Act of 1922, I think, have proceeded to some extent 
from its effect upon American women who had lost their citizenship under the 
Act of March 2, 1907, and who were not provided for after the termination of 
the marriage, by the Cable Act. Possibly legislation restoring the portion of 
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the Expatriation Act of 1907 providing for the easier resumption of citizen- 
ship of the American women, and which was repealed by the Act of 1922, 
might overcome that difficulty. The part of Section 3 of the Act of March 
2, 1907, in question is this: 

At the termination of the marital relation she may resume her 
American citizenship, if abroad, by registering as an American citizen 
within one year with a consul of the United States, or by returning to 
reside in the United States, or, if residing in the United States at the 
termination of the marital relation, by continuing to reside therein. 


Professor Borchard’s suggestion, which, as I understand it, is that the 
wife should acquire the husband’s nationality on marriage unless she elects 
otherwise, might possibly be acceptable. Whether the women themselves 
would agree, I do not know. They are competent to speak for themselves, 
but certainly we have a condition present now, as represented by the Act of 
September 2, 1922, the Cable Act, which the women themselves have been 
insisting upon,—the independent right of naturalization and citizenship 
of married women. 

The CuarrMan. There is some little time for further discussion of this 
question and any other questions that may come up before the regular meet- 
ing of the society. I will restate the rules governing this discussion, as 
adopted yesterday. Each speaker will limit his remarks to five minutes. 
If he is interrupted and wishes to yield, the time will be taken out for that 
interruption. In that way the discussion will continue. 

The president of the Society has come into the hall, and has consented 
to preside for the continuance of this discussion. I have the honor to turn 
the meeting over to our president, Mr. Hughes. 


(The Honorable Cuartes Evans Huaues thereupon assumed the chair.) 


Dr. JAMES Brown Scott. Mr. President, the last speaker stated that 
he was not competent to express the point of view of the women. From 
some experience running over a number of years I should be glad to confirm 
his modesty in that matter. The women are competent to speak for them- 
selves, and they have. 

My friend, Mr. Wright, has just handed me a paper which I asked him 
to present, but which, with characteristic modesty, he refused. It is an 
article in the April number, for the present year, of the Bulletin of the Pan 
American Union, by Bertha Lutz, President of the Inter-American Union of 
Women and the Brazilian Federation for the Advancement of Women. On 
page 397 of this publication she has certain introductory remarks and then 
proceeds to what are called general principles. 


It is held, in modern democracies, and rightly so, that the point of 
view of those chiefly affected by the nature of legislation should not be 
overlooked. This, in the present case, is the point of view of the women 
themselves. 
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But have they a point of view? They have indeed, and one 
clearly expressed by the representatives, many of them official, of the 
women of 43 nations in congress assembled, at the ninth meeting of the 
International Woman Suffrage Alliance in Rome in May, 1923, which 
drew up and advocated the following rules: 


I. GENERAL PRINCIPLES 


(a) EFFECT OF MARRIAGE. A woman’s nationality shall not be changed solely 
because of: 

1. Marriage, or— 

2. A change in the nationality of her husband during marriage. 

(b) RETENTION OR CHANGE OF NATIONALITY. The right of a woman to retain her 
nationality or to change it by naturalization, denationalization, or denaturalization 
shall not be denied or abridged because she is married. 

(c) ABSENCE OF CONSENT. The nationality of a married woman shall not be 
changed without her consent except under conditions which would cause a change in 
the nationality of a man without his consent. 


II. ParticuLarR APPLICATIONS 


(a) RETENTION OF NATIONALITY. A woman shall not lose her nationality solely 
because: 

1. She marries a foreigner, or— 

2. During marriage her husband loses his nationality by naturalization in another 
country, or otherwise. 

(b) LOSS OF NATIONALITY. A married woman shall lose her nationality only: 

1. Under conditions which cause a married man to lose his nationality, or— 

2. If she, on marriage or during marriage, is deemed by the laws of the State of 
which her husband is a national to have acquired his nationality, and if she make a 
declaration of alienage. 

(c) RIGHTS IN ACQUISITION OF NATIONALITY. 

1. A woman of foreign birth shall not by sole reason of marriage acquire the na- 
tionality of her husband. 

2. A wife shall not solely by reason of her husband’s naturalization be thereby 
naturalized. 

3. A married woman shall be naturalized under the same conditions as apply to 
@ married man. 

4. Special facilities shall be given to a woman to acquire the nationality of her 
husband; and special facilities may be given to a man to acquire the nationality of his 
wife. 

(d) REACQUISITION OF NATIONALITY. A married woman who has lost her na- 
tionality in order to acquire that of her husband shall on the dissolution of the marriage 
by death or divorce be given special facilities to reacquire her own nationality should 
she return to her own country. 

(e) RETROSPECTIVE PROVISIONS. 

1. Loss of nationality by or through marriage. In cases where, before the adoption 
of legislation based on this convention, a woman has lost her nationality by sole reason 
that (1) she married a foreigner, or (2) that during marriage her husband changed his 
nationality, she shall after the adoption of such legislation reacquire her nationality 
upon making a declaration to this effect. 

2. Acquisition of nationality by or during marriage. When a woman who by mar- 
riage or by the naturalization of her husband has acquired the nationality of the latter, 
before the adoption of legislation based on this convention, she shall retain that na- 
tionality except she make a formal declaration of her desire to the contrary. 
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(f) PROTECTION FOR THE WOMAN WITHOUT A COUNTRY. If a woman by the laws of 
her own State should by marriage lose her nationality, she shall be entitled to a passport 
and to protection from the State of which her husband is a national. 


Such, apparently, is the series of resolutions adopted by the women 
themselves in solemn convention in Rome, in May, 1923. Miss Lutz is 
good enough to follow up this statement of principles by a subsection called 
“The Legal Point of View.” I move, Mr. President, that this statement of 
the views of the women, from an accredited representative, together with the 
three paragraphs of the article concerning the legal point of view, be included 
in the record so that it may not be unilateral, but bilateral. 

(The motion was agreed to, and the section referred to, entitled ‘‘ The 
Legal Point of View”’ is as follows) : 


This is not merely a theoretical view of the subject under discus- 
sion, for it is legally sound as a doctrine and has the approval of such 
eminent jurists as Prof. André Weiss, the representative of France in 
the Permanent Court of International Justice, and Sir Ernest Schuster, 
President of the Committee on Nationality of the International Law 
Association. Moreover, in Latin America, it has been proclaimed by 
such jurists as Alejandro Alvarez and Cruchaga Tocornal of Chile, Luiz 
Pereira Faro, Clovio Bevilacqua, and Rodrigo Octavio of Brazil, and by 
Zeballos, the great Argentine authority, who says: 


The position of woman before the law which I have just analyzed is unfavorable and 
unjust. It can not by any means be considered the logical conclusion of the principle 
universally admitted since the time of Cicero, by which nationality must be a self- 
determined right. Therefore, the law may not impose a change of nationality on 
women by the mere fact of their marrying. 

It is indispensable that the laws be amended so that they be made to respect the 
autonomy of women. If a woman desires to change her nationality so as to follow that 
of her husband, let her do so, but let it be a naturalization of the same kind as any other. 


Zeballos further confirms these doctrines by the enumeration of the 
general juridic principles of nationality, which are: 


. Nationality is a self-determined right. 
. Every person should have a nationality. 
. No person should have more than one nationality. 
. Every person has the right to change his or her nationality. 
. The State has not the right to prevent persons from changing their nationality. 
. The State has not the right to oblige persons to change their nationality against 
their will. 
. Every person has the right to reacquire the nationality he or she gave up. 
. The State may not impose its nationality on those domiciled in its territory 
against their will. 
9. Nationality, either by birth or acquisition, determines the application to per- 
sons of public and private law. 
10. The State is obliged to determine as to public and private law the condition of 
persons that are without nationality—heimatlos. 


Could there be a more logical or more legal sanction than these 
principles, especially Nos. 6 and 8, of the woman’s point of view? 
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From the foregoing study it is easy to conclude that in spite of 
great divergence in the laws of different countries, the rule that makes 
a married woman follow the nationality of her husband is no longer 
absolute and that, on the contrary, the exceptions are fast becoming the 
rule. It is equally evident that the forward tendency is to confer in- 
dependent citizenship on women, principally in the American Conti- 
nent, where jus soli is adopted, in preference to jus sanguinis. 

Encouraged by the fact that several of the Republics, and;these by 
no means the least progressive, already insure the inviolability of the 
nationality rights of their women; that others are at present remodeling 
their codes and institutions, and that liberality and progress are essential 
features of the American Continent, we hope and feel assured that the 
day is not distant when the independent citizenship of married women 
will be a uniform and universally adopted principle in the whole of 
the Western Hemisphere. 


Professor GARNER. In connection with the proposals of the Interna- 
tional Women’s Suffrage Alliance, which Dr. Scott has just read, I should 
like to call the attention of the members of this Society to a most admirable 
discussion of the whole subject by an English woman, Miss MacMillan, a 
member of the International Law Association and a woman who appears 
to be held in very high esteem by English jurists. This article will be found 
in the Journal of the Society of Comparative Legislation for November, 1925. 
It is the most exhaustive and illuminating discussion of the whole point of 
view of the women which, in my judgment, has been printed. 

Apropos of the question raised by Professor Hull regarding a possible 
solution of the matter by international convention, I should like to call atten- 
tion to two proposals which have recently been made. One is a proposed 
model statute, coupled with a proposed international convention which was 
unanimously adopted by the International Law Association at its meeting 
in 1924. It was worked out by a committee of eminent jurists under the 
chairmanship of the late Dr. E. J. Schuster, and among his colleagues were 
such men as Dr. H. H. L. Bellot, Professor Schiicking, the late Dr. Jitta, 
Judge Barrett, and others. The model statute deals with certain aspects of 
the problem, and is proposed for concurrent adoption by the different states 
of the world, somewhat as our uniform laws in this country have been 
proposed. The conventional part of it deals with the subject of dual 
nationality, the status of married women, and the subject of expatriation. 
Mr. Flournoy referred to this report in his address, and if I recall correctly, 
he criticized certain parts of it, but I think that model statute and convention 
are well worth consideration. I venture to say, in this connection, that the 
example which the International Law Association has set in having this 
whole matter studied carefully by an able committee and put in the form of a 
concrete proposal and adopted by the Association is one which this Society 
might very well emulate. 

The other proposal is in the form of a brief code of eleven articles worked 
out by a Dutch jurist, Dr. Bles, and it is printed in the Revue de Droit Inter- 
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national et de Législation Comparée (1921), with appropriate analysis and 
comment. It is entitled Un droit Uniforme sur la Nationalité, and is a very 
worth while study. I was struck by the points of agreement in both of these 
proposals. One of them was the proposal that no man or woman should 
under any circumstances be deprived of his nationality in any other way 
than by naturalization in a foreign country. That is, it could not be lost by 
long residence abroad, by marriage to an alien, or by administrative order, 
or even by judicial condemnation. That is going pretty far, but it certainly 
would do away with the status of statelessness. It is somewhat significant 
that both of these proposals were in agreement on that point. 

Mr. Flournoy, in his learned discussion yesterday, and in his address 
before this Society last year, emphasized another aspect of the question 
which Anglo-American law and practice, it would seem to me, too much 
ignore, namely, the importance of domicile in determining nationality. It 
is somewhat curious, because it is domicile rather than nationality which is 
the basis of English and American law in determining enemy character in 
time of war. As Mr. Flournoy pointed out, I think, there is something 
anomalous in imposing nationality, ipso facto, upon children born of mere 
transient aliens, as the Fourteenth Amendment to the United States Con- 
stitution does, and as British law does. Many of those children are taken 
back to their own countries soon after birth, and yet, under the unqualified 
doctrine of jus soli, the United States is called upon to protect those persons 
who have never resided in this country. It is also called upon to grant 
them passports to travel. It seems to me that the law of France, Colombia, 
Ecuador and other Latin American countries, which apply the doctrine of 
jus soli only to children born of domiciled aliens, is more logical and reason- 
able. The conferring of nationality upon a child who happens to be born in 
a country while his parents are temporary sojourners there is illogical, and 
I think absurd. It is very much as if you were to confer the right to vote 
upon a stranger who happened to be visiting a foreign country at the time 
of an election. I am glad Mr. Flournoy emphasized that point. I think 
it deserves it. 

Professor GEORGE GRAFTON WILSON. May I ask Professor Garner one 
question? How were you defining “domicile” in this particular case? 

Professor GARNER. I was not defining it, but I think there is a pretty 
clear distinction between the status of a domiciled alien and a mere tempo- 
rary sojourner or tourist. It is a matter of degree, I quite admit, but every- 
one knows that a child born of a tourist or temporary sojourner, and who is 
taken back to the country of his parents soon after his birth, has no just 
claim upon the United States for protection. Yet he is a citizen and may 
demand it. The other country has a much better moral claim on him. It 
is otherwise, of course, with the alien who remains here permanently for a 
long period of time. Mr. Chairman, I question very much the moral right 
of a country to confer its nationality upon foreigners under any such circum- 
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stances. It is very much like Article 3 of the Act of March 2, 1907, which 
says that an American woman who marries an alien shall take his nation- 
ality. It was repealed, of course, by the Cable Act. Now, I submit it is 
certainly not within the moral right of the United States to say whose nation- 
ality such a person shall take. That belongs to the country of the husband. 

Dr. Harry Pratr Jupson. Some very peculiar things result from the 
ordinary laws respecting change of nationality in which the party concerned, 
for legitimate reasons, has little voice in the matter. A case came to my 
attention last year, which I cite merely as illustrating some of these oddities. 
A woman born in Germany, of German parents, and therefore a German 
national, isthe example. The first odd thing was that, although her parents 
were of German race, each one had acquired German nationality by natural- 
ization. The father, coming from the Baltic provinces, then in Russia, was 
a Russian national, although of German race. The mother was an American 
national, whether by naturalization or birth here I do not know, but she was 
an American national of German race. By marriage to this German man 
she became automatically a German national. 

There were two children born of this marriage. Some years afterwards 
the family came to the United States. I may say the gentleman interested 
was Professor von Holst, the historian. He brought with him his wife and 
the minor children. In due time he was naturalized as an American citizen, 
and that naturalization automatically naturalized the wife and two children. 
They all became Americans. In a few years his health broke down and he 
went back to his German home to spend the rest of his days, taking his wife 
and daughter. The boy stayed here and is an American citizen now. Some- 
time later the young woman married an officer in the Austrian Army, thereby 
becoming automatically an Austrian national. She lived in Austria. Then 
the World War came on, her husband died during the war, and the widow 
remained there until the war ended, and then Austria went to pieces. It 
happened that this husband of hers, an officer in the Austrian Army, was a 
Czech, and his home and property were in Bohemia. By the Treaty of 
Peace thus she automatically became a Bohemian national. There she was. 
She had been a German, an American, an Austrian, and now a Bohemian or 
Czech. Of all those changes, she had a voice in only one. She certainly was 
not consulted about her German nationality. When she became an Ameri- 
can, she wasaminor. That change wasautomatic. I suppose she had some 
voice in the choice of the Austrian officer, her husband. She certainly had 
no voice in becoming a Czech. It bothered the American Consul in Bohemia. 
She wanted to come here to visit her brother. We had no trouble in arrang- 
ing it finally, but I was impressed with the oddity of it. A person may 
become changed in national character for good and sufficient reasons without 
any volition on his part whatever. 

Just a word in conclusion. Of course, expatriation may or may not be 
a natural right. I do not propose to discuss that, although I have a pretty 








148 


definite idea about it. But, impatriation certainly is not a natural right, and 
can be gained only by the laws of the country in which one seeks citizenship. 
The discussion of the two has seemed to be a rather obscure mixing of the two 
things—expatriation, or losing one’s original nationality, and impatriation, 
or gaining a new one, which cannot come without accordance with the law of 
the new state. 

Miss Emma Woxtp. Mr. Chairman, it is a little difficult for a woman, 
a new member of your organization, to speak to so erudite a company, but I 
want to call your attention to the fact that there is a great deal still to be 
done by those of us who believe that a married woman should not be in a 
different class from other citizens. I have examined this subject during the 
last year in behalf of women who have been in difficulty because they have 
lost their American citizenship, and sometimes have not gained another. It 
is rather absurd to say that all of us are citizens with like rights, and then 
put married women in a group by themselves, as we still continue to do under 
the Cable Act. Iam very glad that the gentleman read the extract from Miss 
Lutz’s article, because that states in detail exactly the principle upon which 
I believe all American women who are thinking about this subject want to 
stand, that is, that they shall be regarded as citizens, and not as women, 
either married or single. We should stand in the same class with you men as 
regards the question of nationality and the loss of nationality. To us the 
subject of our American nationality is one of exceedingly great and practical 
importance, as has been shown during the last two years since the restrictive 
immigration law has come in to make more vexatious the laws of married 
women’s citizenship. 

I might call your attention right now to the point that I have not heard 
mentioned here in connection with the Cable Act, that is that while it pro- 
vides for the woman who has lost her citizenship previous to September 22, 
1922, it makes no provision for the woman who still continues to lose her 
citizenship, the woman who has married an alien ineligible to citizenship. 
There is no provision in that Act for the recovery of her citizenship on the 
dissolution of the marriage. There is no provision in the Cable Act for the 
recovery of American citizenship by the woman who has married an alien 
eligible to citizenship, a woman who goes out of the country to live in her 
husband’s country, against whom the presumption of expatriation arises, and 
who, under the present rules laid down by the State Department, cannot 
overcome that presumption because she is a housewife and mother, and does 
not come within any of the classes which are recognized under the rules of 
the State Department as being able to raise facts in evidence of their inten- 
tion to keep their citizenship. 

The PresipENT. I am reluctant to see such an interesting discussion 
come to a close, but unless someone is very desirous to take part in it, the 
time has come, I believe, when we should attend to the necessary matters of 
business of the Society. Unless there is someone who desires to continue the 
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discussion further, we will now take up the matters of business pertaining 
to the Society. 


BUSINESS MEETING 


The PresipENT. Are there any reports of committees that are ready 
to be presented? 


Professor JESSE S. Renves. I have the honor to present the report of 
the Special Committee on Collaboration with the League of Nations Com- 
mittee for the Progressive Codification of International Law. (Reading): 


REPORT OF SPECIAL COMMITTEE ON COLLABORATION WITH THE LEAGUE OF NATIONS 
COMMITTEE FOR THE PROGRESSIVE CODIFICATION OF INTERNATIONAL LAW 


Your Special Committee on Collaboration with the League of Nations Committee 
for the Progressive Codification of International Law, appointed at the last Annual Meet- 
ing of this Society, was instructed as follows: To circulate a draft of a report to each mem- 
ber of the Council on or before September first, 1925, setting forth what in the opinion of 
the Committee were the subjects of international law, the solution of which by interna- 
tional agreements appeared the most desirable and possible of realization. The date set 
for the report was fixed in order that the Council might consider the report and if approved 
it be transmitted to the Committee of Experts for the Progressive Codification of Interna- 
tional Law under the auspices of the League of Nations at its meeting in Geneva, which was 
set for November of 1925. 

Of the seven members appointed upon the Special Committee of your Society, four 
were absent from the United States during the summer, and beyond the time set for the 
filing of the Committee’s report. It was therefore impossible for the Committee to follow 
the exact instructions given it, and the Committee was unable to meet within the time set. 
The special urgency for a report having thus disappeared, the Committee did not meet for 
further consideration of the matter until the time of the present annual meeting. In the 
meanwhile, however, correspondence was had with reference to the consideration of topics 
to be suggested to be submitted to the Geneva Committee. 

At the present time there have been adopted by the Committee of Experts for the 
Progressive Codification of International Law twenty-one topics as more or less suitable 
for consideration, and they are as follows: 


1. Nationality. 

2. Territorial waters. 

3. Diplomatic privileges and immunities. 

4, Public vessels engaged in commerce. 

5. Extradition. 

6. Responsibilities of states for damages to aliens in person or goods. 
7. Procedure of international conferences; the drafting of treaties. 
8. Piracy. 

9. Prescription. 

10. Exploitation of marine resources. 

11. Extraterritorial criminal jurisdiction. 

12. Commissions rogatory in penal matters. 

13. International corporations formed not for profit. 

14. Domicile. 

15. Consuls. 

16. Most-favored-nation clause. 

17. Revision of established classification of diplomatic agents. 
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18. Jurisdiction of national courts over foreign states. 

19. The nationality of commercial corporations and their diplomatic protection. 
20. Recognition of juridical personality of foreign commercial corporations. 

21. Conflicts of laws as to sales of merchandise. 


The Committee, while recognizing that each of these topics might properly be consid- 
ered scientifically looking toward an authoritative statement of the law involved under each 
topic, does not feel justified at this time to indicate what it believes to be the relative impor- 
tance and urgency of the various topics, but does take occasion to express its conviction that 
those topics which fall under the general heading of private international law might well 
yield precedence in consideration to those topics more plainly in the field of public interna- 
tional law, and that priority of consideration should be given to those topics of most urgent 
importance and upon which it seems more likely that an agreement may be reached. The 
Committee has had under consideration a number of topics which it deems appropriate for 
transmission to the Committee of Experts at Geneva, and now recommends that the fol- 
lowing topics be so transmitted: 


1. State succession. 

2. Criteria of de facto recognition of new states and new governments. 
3. Canons of interpretation of treaties. 

4. International servitudes. 

5. The civil and commercial status of aliens transient and resident. 


Very recently there have been received by the Society a series of printed documents 
from the Committee of Experts which in the judgment of the Committee seemed to constitute 
scientific material of the first importance. These are reports upon the topics of nationality, 
territorial waters, diplomatic privileges and immunities, responsibility of states for damage 
done in their territories to the person or property of foreigners, procedure of international 
conferences, the drafting of treaties, piracy, exploitation of the products of the sea, the legal 
status of government ships employed in commerce, extradition, and the criminal competence 
of states in respect of offenses committed outside of their territory. Without in any sense 
expressing any opinion with reference to the conclusions reached in these various reports, 
the Committee recognizes their extraordinary value as scientific studies and feels that they 
should be given a maximum of publicity, and to this end the Committee recommends that 
the Society, through its President, request the Board of Editors of the AMERICAN JOURNAL 
oF INTERNATIONAL Law to publish such material, and further the Society requests its Presi- 
dent, in view of the inadequacy of the funds at the disposal of the JouRNAL, to communi- 
cate with the Division of International Law of the Carnegie Endowment for International 
Peace, or some other agency, with the object of obtaining from the Division a subvention for 
the purpose of issuing a special supplement to the JouRNAL. 

Further, in order that the membership of the Society may have at its disposal all of 
the documentary and source material recently appearing upon the general subject of codi- 
fication, the Committee further makes a recommendation similar to that just made looking 
toward the publication of a second special supplement embracing the Report of the Com- 
mittee of the American Institute of International Law, together with the thirty-one proj- 
ects of conventions drafted by the Committee of the American Institute of International Law 
for submission to the Pan American Conference of Jurists to be held at Rio de Janeiro in 
April of 1927. 

The Committee takes this opportunity of expressing its belief that a sound public 
sentiment upon the subject of the codification of international law can be developed in no 
better manner than by having the scientific results of these various bodies placed in the 
hands of the public of this country, and we believe that as an instrument for the scientific 
study of international law and its popularization, the American Society of International 
Law may well avail itself of the opportunity to render this public service. 
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Finally, since the list of topics appropriate for the consideration of the Committee of 
Experts is by no means exhausted, quite on the contrary it would seem that the work is just 
beginning, the Committee further requests that the Society authorize it to continue to 
coéperate in every possible way with the Committee of Experts and to render reports from 
time to time to the Council upon the progress being made. 


The PresipENT. You have heard the report of the Special Committee. 
What is your pleasure? A motion that it be received will be in order. 

Mr. Howarp THayer Kinessury. I move that it be received and 
referred to the Executive Council for such action as it may deem proper. 

Mr. Cuartes Henry Butter. I second that motion, but I think that 
as this is a committee appointed by the Society, there ought to be added 
“and that the committee be continued.” I think the committee should be 
continued by the Society. 

The PrEesIDENT. Do you accept the amendment? 

Mr. Krinassury. I accept the amendment. 

The Presipent. It has been moved and seconded that the report be 
received and referred to the Executive Council, and the committee continued. 

Admiral Witu1aM L. Ropcers. I would like, sir, to agree with what 
Mr. Reeves has said about the great desirability of publishing these papers 
from Geneva, but his proposal to do so by means of the help of the Car- 
negie Endowment for International Peace seems to me somewhat undesir- 
able, as it limits the independence of this Society to depend for its funds on 
another body. 

The PresipentT. That question is not yet before us, may I suggest. 
The only question now before the meeting is the receiving of the report and 
the reference of it to the Executive Council, and the continuance of the 
committee. Are there any remarks upon that question? 

(The motion was agreed to.) 

The PresipentT. Is there any other committee to report? Is the 
Committee on Nominations ready to report? 

Mr. Frep K. Nietsen. Mr. President, in behalf of the Nominating 
Committee, I submit the following report: 


AMERICAN SOCIETY OF INTERNATIONAL LAW 
NOMINATIONS OF OFFICERS FOR 1926 
Honorary President, Elihu Root 
President, Charles Evans Hughes 
Honorary Vice Presidents 


Simeon E. Baldwin Frank B. Kellogg 
Charles Henry Butler John Bassett Moore 
Frederic R. Coudert Oscar S. Straus 

Jacob M. Dickinson George Sutherland 
Charles Noble Gregory William H Taft 
Harry Pratt Judson George Grafton Wilson 


Robert Lansing Theodore S. Woolsey 
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Vice Presidents 
Chandler P. Anderson David Jayne Hill James Brown Scott 
Members of Executive Council to Serve until 1929 
Edwin M. Borchard Arthur K. Kuhn 
Charles G. Fenwick Frederic D. McKenney 
Richard W. Flournoy Jesse S. Reeves 
James W. Garner Ellery C. Stowell 
(Signed) Frep K. Nie.sen, 
Chairman. 


The Secretary (Mr. Greorce A. Fincn): Gentlemen, you have 
heard the report of the Committee on Nominations. What is your pleasure 
with respect to it? 

(It was moved and seconded that the Secretary be instructed to cast the 
ballot for the names recommended by the Nominating Committee.) 

The Secretary. It has been moved and seconded that the Secretary 
be instructed to cast the ballot for the officers whose names have been placed 
in nomination by the Committee on Nominations. Are there any remarks 
upon the question? 

(The motion was agreed to.) 

The Secretary. The officers recommended by the Committee on 
Nominations have been duly elected to the respective offices for which they 
were nominated. 

The PresipeENT. Gentlemen, I am deeply appreciative of the honor 
that you have conferred upon me in reélecting me as President of this Society. 
I may say that I esteem it a very happy event in my life to have the oppor- 
tunity to come out of the sordid work which is associated with activity at the 
bar, and out of the murky atmosphere of extra-political relations, into this 
rarefied air, where the heart beats more quickly, and where one feels, in 
spirit, somewhat attuned to the music of the spheres which we, I fear, never 
have the opportunity of hearing in the tumult of the street. I esteem it a 
very great honor indeed, and a privilege, to be associated with you in this 
work, in which, as we never resolve upon anything, we are never divided. 

Is there any further business to come before the meeting? 


MISCELLANEOUS BUSINESS 


Mr. Hous R. Bairtey. Mr. Chairman, it was suggested to me yes- 
terday and again this morning, and the same thought has been expressed 
by some of the speakers, that this Society now has reached a point in its 
existence where it may emulate the activities of some similar bodies, namely, 
by formulating resolutions, and after proper deliberation by having them 
approved and printed in the ProcrEpINGs, so that we may go on record as 
some other bodies do go on record in favoring certain actions. 

I have here a resolution which I will read and ask to have referred to the 
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Executive Council without discussion, unless discussion is desired. The 
resolution reads: 


Resolved, That the time has now come when the Society may prop- 
erly approve and adopt reports on important topics for inclusion in 
our literature, and create committees on legislation to formulate bills 
to be introduced in Congress after the same have been approved by 
the Society. 


That really amounts to two resolutions. 

The PresipENT. Your motion is that this resolution be referred to the 
Executive Council? 

Mr. Baitey. Yes, sir. 

The Preswent. Is that motion seconded? 

(The motion was duly seconded.) 

The PresipentT. It has been moved and seconded that the resolution 
offered by Mr. Bailey with respect to the appointment of certain commit- 
tees, as therein stated, be referred to the Executive Council. 

Dr. Jupson. I favor that motion to refer this resolution to the Execu- 
tive Council, provided we may be confident that the Executive Council will 
bury it; because, as I understand the resolution, if it were carried, it would 
convert the Society into a body designed to secure legislation from Congress. 
I think there is another name for it which I prefer not to use—I will use it. 
I do not want this body to be converted into a body of lobbyists. We meet, 
and have met in all the years of our organization, as a society for the free 
discussion of international law. We have never tried to secure the adoption 
of legislation. If we once try, there is no end to it. Then we shall be 
divided into factions struggling for this, that, and the other piece of 
legislation. 

The PresipenT. Are there any further remarks? 

Mr. Mitton Farrcuitp. There are really two resolutions. One has 
to do with the formulation of reports. In the discussion we have had on 
naturalization very important data have been presented. A committee 
could be appointed to formulate a report on this subject for consideration 
next year, the report to be presented to the Society for discussion, revision 
and publication. During the year communications could be sent to that 
committee, to assist the committee in making up its final report. The 
report finally, after being sanctioned for publication, could be included in our 
literature merely as a well organized, well considered statement, it might, 
perhaps, be called a scientific statement, with reference to the topic of the 
report. 

In seconding the resolution, I am not in favor, particularly, of going 
after legislation, except as some emergency may arise, but I am very much in 
favor of the formulation of positive, well thought out, organized reports on 
important topics that come before the Society, in order that these may go 
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into our literature, be indexed, and be available for those who are interested 
in the good thinking which the Society does. 

Dr. Scotr. Mr. Chairman, without speaking of the resolutions partic- 
ularly, I would like to say that this matter, in the form of a single resolution, 
was referred to the Executive Council yesterday afternoon and it was not 
acted upon favorably. I believe, before any action is taken here, either in 
favor of or against the motion made this morning, that the members voting 
should have full information as to the origin of the proposition and the refusal 
of the Executive Council yesterday afternoon to lend its approval to it. 

The PresipentT. Dr. Scott, do I understand that this same resolution 
was introduced at a meeting of the Society? 

Dr. Scotr. Ata meeting of the Executive Council yesterday afternoon, 
after we returned from the White House. 

The PresipentT. I am aware of that, but I gathered that possibly you 
meant that it had been considered in a meeting of the Society. 

Dr. Scorr. No, sir; before the Executive Council yesterday afternoon, 
without approval. 

Professor STOWELL. I do not know whether it is appropriate to be 
taken up here in connection with this motion or whether it should come before 
the Council, but in any event, as an informal statement, I think it will not be 
inapropos. It seems to me that the committee on codification, of which 
Professor Reeves has just made the report, might appeal to the whole mem- 
bership of the Society by circular letter asking for codperation on the partic- 
ular topics that we have under discussion, and in that way it could be 
brought out what members of the Society are really interested in these things, 
and as a result, if it were possible to handle the machinery of the corre- 
spondence, we would be in touch with just the ones in the Society who would 
like to be active and work on these plans. I think that would be one of the 
best things for the Society to do. I have the feeling that sometimes we run 
along a little too much in the same rut, and that there are other members 
willing to help, perhaps abler than a good many of those who are now 
carrying on the work. They are often modest and unwilling to push them- 
selves forward. If an appeal were made to them in this way, the officers of 
the Society would find out where the talent lay, and also the Society would 
benefit in this way. 

Professor W1Lson. May I say a word in regard to Professor Stowell’s 
suggestion? If the work which this committee of which Professor Reeves is 
Chairman is to be done, manifestly it cannot be done by that committee, 
because it is requiring the attention of a very large number of people all over 
the world with expert services of every kind to do it. I think it would be 
well for that committee to consider—this is not apropos of this particular 
motion— 

The Presipent. It is quite distinct. We have already acted on the 
other matter, Professor Wilson, by referring it to the Executive Council. 
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Mr. Wiu.1aM H. Biymyer. I wish to say a word with regard to the 
change of policy in undertaking to pass resolutions with regard to certain 
amendments to the law and otherwise. I think it is very well for this 
Society to receive reports after the committees have worked upon various 
subjects, reports both in favor of and contrary to any views, but I think they 
should simply be received for the purpose of accumulating information on 
the subject, and that no attempt should be made to pass resolutions upon 
them. After a resolution has been adopted, the matter, in a way, passes 
beyond the control of the members to bring it up, and the Society binds itself 
to a change in the nature of a political movement. All scientific societies 
should preserve their freedom, so that any member may feel that a matter 
is open for discussion so long as it has not been fully adjusted to the satis- 
faction of the public. I feel that this Society should be considered a scien- 
tific body and should be continued upon that basis. 

The PresipeNT. The motion is that this resolution, embracing the 
proposal that committees should be appointed to formulate topics for legis- 
lation, be referred to the Executive Council. Are there any further remarks? 

Mr. Kinessury. I rise to a question of information, Mr. President, 
whether it would be appropriate for the Society to express the sense of the 
meeting on that question, in the reference of the motion to the Executive 
Council, or whether that would be deemed inappropriate. 

The PresIpENT. I suppose it is appropriate for the Society to do, within 
the limits of its constitution, whatever it desires. The present motion does 
not embrace that. 

Mr. Butter. The constitution says, with regard to resolutions of this 
kind, that all resolutions relating to principles of international law or inter- 
national relations, which shall be offered at any meeting of the Society, shall, 
in the discretion of the presiding officer, or on the demand of three members, 
be referred to the appropriate committee or to the Council, and no vote 
shall be taken until the report shall have been made thereon. 

Either the chairman can, of his own discretion, refer this to the Council, 
or any three members can ask that it be referred to the appropriate committee 
or to the Council. 

The PresipENT. I do not understand that this is a resolution dealing 
with international relations or international affairs. This is more a resolu- 
tion as to the procedure of the Society, as to whether it will have committees, 
and what those committees shall do; whether it shall undertake to have 
committees dealing with legislative proposals, and so forth, as stated by Mr. 
Bailey, or whether the question now is merely one of procedure that shall be 
referred to the Executive Council. Are there any further remarks? 

Dr. Jupson. May I move to amend? I move to amend it by adding 
the words “with an adverse recommendation.” 

Dr. Scotr. I second the amendment. 

The Presipent. I do not know that the amendment is germane to the 
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purpose of the resolution. I should say that that amendment was out of 
order. Are you ready for the question? 

(The motion was agreed to.) 

The Presipent. Are there any further remarks? 

Professor Fenwick. Mr. President, I should like to raise one ques- 
tion in respect to our program, which will only take a few moments of the 
business meeting. I think it is the general consensus of opinion that the 
plan of round table discussion of the topics on the program has been very 
stimulating. It has brought out a variety of points of view, and I think we 
can agree that we have not exhausted the topics and could have continued 
discussing them for another day or two. 

I should therefore like to suggest that we change our program slightly. 
I was first going to propose that we begin on Wednesday evening with the 
opening address by the President of the Society and then have two full days 
for the discussion of the topic before us; but, quite clearly, a program begin- 
ning on Wednesday evening would mean, for those who come from the 
Middle West, to say nothing of the Far West, a wide break in their academic 
duties; and therefore my present suggestion is that we begin on Thursday 
evening, as usual; that we carry on our round table discussions Friday and 
Saturday, and that we take our business meeting from Saturday morning 
and put it on Friday afternoon, giving Saturday morning and Saturday after- 
noon to the discussion of the topic before the Society. That will give us 
two full days of discussion. At present Saturday afternoon is thrown away, 
so far as the purposes of the Society go, and Saturday morning is broken by 
the business meeting. We could very easily have the business meeting late 
Friday afternoon, and then give Saturday to the discussion. In other words, 
I recommend a program of two full days. 

The PresipeNT. Do you make a motion? 

Professor Fenwick. I move that the program committee for the com- 
ing year consider the possibility, or the feasibility, of beginning our program 
as usual on Thursday evening, but giving the full sessions on Friday and 
Saturday to the topic under discussion. 

The PresipEenT. Is the motion seconded? 

(The motion was duly seconded.) 

The PresipenT. It is moved and seconded that the program com- 
mittee consider the feasibility of devoting two full days, as stated by Mr. 
Fenwick, to discussion of the topic before the Society, the business meeting 
to be held at such time as not to interfere with the devoting of two full days 
to that purpose. 

Secretary Fincu. I understand the motion to be simply the expression 
of a recommendation, and it does not bind the program committee. I would 
like to state that there are certain practical difficulties connected with run- 
ning a meeting that always have to be taken into consideration in addition to 
the question of our academic discussion. For instance, the suggestion was 
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made that we have a session on Saturday afternoon, which would be very 
difficult to carry out if we are depending upon having the session here in this 
room, or in any other hotel. We always end with a dinner, and the manage- 
ment insists that they must have time to arrange the room for the dinner. It 
takes a good deal of time, so that I do not believe it would be possible to have 
the Saturday afternoon session, say, in the Willard Hotel, or in any other 
hotel where we have the dinner. That is the reason why we have never had 
a session on Saturday afternoon. 

Mr. Battey. Is it not true that upstairs there is a very excellent audi- 
torium, better than this, for such a meeting as we want to have? I remem- 
ber meeting up there years ago, day after day, and there is also a banquet 
room up there, as well as a very excellent small auditorium. 

Secretary Fincu. That is perfectly true, but we must remember that 
we are not the only organization which uses this hotel, and we cannot go 
around and pick the rooms we want at certaintimes. We have to accommo- 
date ourselves to other arrangements. Tonight, for instance, we will not 
have our dinner in this room because there is some other organization here 
that got in ahead of us, and we will have our dinner in the next room. So 
far as that is concerned, it will make no difference. I am simply stating 
that to show that there are other things going on here. So far as the large 
ball-room is concerned, our dinner for 200 persons would seem lost in an 
auditorium that seats 1000, and the hotel uses that room for larger functions. 
We have met before in other rooms in this hotel, smaller rooms, and every 
time we have met in them there has been an avalanche of adverse criticism 
of the committee for having those rooms. If we do not have these particular 
rooms for our meetings a great many members are not satisfied. We can do 
these things within limits, but if we cannot do them to the entire satisfaction 
of everybody it is not because we do not wish to do them, but it is because we 
have to recognize the limitations upon our freedom of action. 

The Presipent. Are you ready for the question? The motion is that 
the program committee shall consider the feasibility of having two full days 
devoted to the discussion of the topic before the Society. 

(The motion was agreed to.) 

Professor STOWELL. We had last year, Mr. President, a very import- 
ant meeting on international law and related topics, and for the purpose of 
informing the Society, I should like to ask if we might not call upon Pro- 
fessor Dickinson, the director of that conference, to make a report with 
respect to the conference and the Proceedings that have just been published. 

Professor Epwin D. Dickinson. Mr. Chairman, I did not expect to 
make any report. I have no report to make. The Conference of Teachers 
met here at the time that this Society was meeting, a year ago. The volume 
of the Proceedings has been very ably edited by a committee of which Mr. 
Stowell was chairman. It has been published and is now ready for distri- 
bution. I think perhaps all of the members of this Society, including those 
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who were not participants in the Teachers’ Conference, will be interested in 
examining the printed volume of the Proceedings. 

The Presipent. Is there any further business to come before the 
Society? If not, a motion to adjourn isinorder. The meeting of the Execu- 
tive Council will be held in this room immediately following the adjournment 
of the Society. The meeting of the Executive Council will, of course, include 
the new members who have been elected to serve until 1929. 

(Whereupon, at 11.45 o’clock a.m., the meeting of the Society adjourned.) 
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The ToastmasTteR (Hon. Charles Evans Hughes). I will ask Dr. 
Wilfred T. Grenfell, Missionary Bishop to Labrador, to invoke the divine 
blessing. 


Dr. GRENFELL. Almighty God, Thou who makest laws that need no 
alteration and that cannot be broken with impunity, we ask Thee to guide 
the deliberation of Thy children in the service of the work which is under 
discussion during these days. We pray Thee to hasten the time when the 
kingdom of righteousness and joy and peace shall be made possible by all men 
having in their hearts the divine law that we should love our brother as our- 
selves. We ask it in the name of Christ. Amen. 


The ToastmasTER. Ladies and gentlemen, will you rise and drink the 
health of the President of the United States? (The toast was drunk.) And 
now may I ask you to drink the health of the Chiefs of the States whose 
representatives have honored us with their presence this evening? (The 
toast was drunk.) 


The ToastmMasteR. Ladies and gentlemen, I have been assuring some 
of our perturbed friends that this is a restful and an entirely informal oc- 
casion. We have finished most agreeably the Twentieth Annual Meeting of 
the American Society of International Law. I find among our distinguished 
guests some doubt as to the exact object of this Society. I hasten to assure 
them that it belongs to a group which has relatively few members. It is 
distinctly a learned Society. It is not devoted to propaganda. Most or- 
ganizations are for the purpose of committing you to something that you 
know nothing about. This Society commits none of its members to any- 
thing. There is no secretary to go before legislative committees to assure 
them that hundreds and thousands of fellow-citizens whom they represent, 
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duly organized and expressing their views voice the demands for which the 
secretary speaks. We discuss, but never decide. The only resolution that 
we have is the resolution not to resolve. If we did decide, with the equip- 
ment of learning that our membership enjoys, undoubtedly we should decide 
rightly, but the danger might be, as Fox said of Burke, that we might be 
right too soon. 

You may be interested to know, as one of our friends here was desirous 
of knowing, what we have been talking about during our meetings. I told 
him that we had been discussing chiefly the codification of international law; 
that we had fortunately hit upon a subject which we thought would keep us 
occupied so long as the Society endures; that we had shown our appreciation 
of the difficulty of the task, and also our optimism in addressing ourselves to 
such a topic with any sort of confidence, in taking up, as the principal subject 
for discussion dual nationality. Here is one of the grave injustices of the 
world. It appeared in the course of the discussion that a man who bad not 
been sufficiently mindful of his responsibilities even to get married might have 
two or more countries, whereas a woman who had dutifully selected a mate 
might have no country at all. We reflected upon the extraordinary exhibi- 
tion of the first efforts of feminine independence in securing a system so care- 
fully contrived that women achieving this independence found that they had 
achieved it at the expense of all national relations. We have had great joy, 
while we were contemplating, as we do, of course, as philosophers and 
jurists, the possibility at some time of an agreement among all the nations on 
this subject, in considering the oddities which the present conditions present. 

It is not my desire tonight to intrude upon your attention any serious 
topic, but rather to introduce to you those who have done us the honor of 
coming here to meet with and to speak to us. I make that distinction ad- 
visedly, because I was able to secure the acceptance of our invitation on the 
part at least of two of our most distinguished guests by a very definite as- 
surance that they would not be called upon to speak. You know, for 
example, that the Vice-President is a silent man in a tumultuous world. 
Someone defined true eloquence as made possible only under conditions 
where one could be unembarrassed by facts, unrestrained by occasion, and 
unlimited in time. Without mentioning the forum where these conditions 
obtain, it possibly would be easy for you to picture the great opportunity for 
the observation of prolixity that our distinguished guest enjoys. We have a 
particular gratification in welcoming him here because he represents the 
basis of all our hopes. He represents, and his name forever will be associated 
with an economic adjustment which underlies all possibilities of peaceful 
relations in Europe. There is only one real pipe of peace, and that is the 
Dawes pipe. It was smoked so successfully in Europe that we hope for con- 
ditions of constantly increasing prosperity among those who were sadly 
vexed by problems that seemed insoluble until they were disposed of 
through the aid of that instrument of peaceful adjustment. 
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I promised the Vice-President that he would not be called upon to speak, 
and I am not going to call upon him to speak. I am merely giving him the 
opportunity! 


ADDRESS BY THE HONORABLE CHARLES G. DAWEs 
Vice-President of the United States 


Mr. President, ladies and gentlemen: The President of your associa- 
tion having been a party to an agreement that I should not be called upon to 
make a speech, tells me that while I am to make some remarks I am not 
expected to say anything. This method of speaking is somewhat prevalent 
in Washington, and I fall into it readily. Your distinguished President has 
been talking to me about some of the subjects which you have been dis- 
cussing during the past week, and his explanation of them recalls the saying 
of Lord Balfour. The latter, after stating an abstruse philosophical prob- 
lem, gave Kant’s explanation of it and then said: “It may be regarded that 
with the generality of people they much prefer the existence of a problem 
which can not be explained to an explanation of it which they can not under- 
stand.” Expecting from your speakers addresses upon subjects which call 
for most thoughtful consideration, you will excuse me when I limit what I am 
to say to an expression of my pleasure at being with you, and to a word about 
your distinguished president, Honorable Charles Evans Hughes. 

I think no man of this generation has ever left public life who enjoyed 
a higher degree of public esteem than Secretary Hughes. To the compli- 
cated question of our post-war international settlements he brought a mind 
singularly clear and direct in all its methods of expression. A case is often 
won or lost on the first statement of it. 

The great address of Secretary Hughes at the opening of the Washington 
Conference for the Limitation of Armaments was a happy example of this 
truth, and it is a constant source of regret to me in the discussion of inter- 
national settlements now in progress in Washington that we miss the com- 
ment of our distinguished and trusted authority. 

It has been a pleasure for me to be with you. I now leave the field to 
Baron Maltzan and the Minister of Uruguay. 


The Toastmaster. The German Ambassador has done us the honor of 
coming here also under the agreement that he should not be called upon to 
speak. I am not going to call upon him to speak. We are especially de- 
lighted in having him with us, representing, as he does, the new Germany, 
the Germany of peace, of industry, and of prosperity. Let us remember 
that the acceptance by Germany of the Dawes Plan was the first step toward 
an enduring peace in Europe, and that the agreements of Locarno, which we 
hope will become effective, resulted from the proposals made by the Reich. 
The German Ambassador! 
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ApDDREss By BARON AGO MALTZAN 
German Ambassador to the United States 


Mr. Vice-President, Mr. Chairman, ladies and gentlemen: Your 
Chairman was quite right when he told you that I had asked him to permit 
me to come here without being called upon to make a speech, and that he 
promised me not to call upon me. He has kept his word, and I hope you 
will allow me also to try to keep mine and not make a formal speech, but to 
address you quite informally. 

When I came here this evening I felt very happy and light-hearted, 
thinking as I came to the assembly of the American Society of International 
Law that it would take me back to my old student days when I could enjoy 
myself without making any speeches, but listening quietly to the wisdom of 
learned scholars. Your Chairman, however, has brought it vividly back to 
me that I am not here as a student, but as an ambassador, that I must not 
dream of the past, but do my duty in the present. This information came 
rather as a surprise to me, but I hope that the disappointment will not be on 
your side. 

There is yet another reason why I should not make a speech this eve- 
ning. The fact is: I am drunk—yes, really drunk—with the intoxication 
one feels continually in this marvelous country with its ever increasing in- 
terests and pleasures. On my early morning trips I am exalted with the 
beauties of your wonderful Rock Creek Park, with the joyous singing of the 
birds, the flowers bursting forth in their first clothes of spring and the quiet 
murmuring of the brook. On coming home at nine o’clock in the morning I 
usually get my second “‘kick’’—but this is in confidence, and I hope you 
will not give me away by making any unfavorable reports to my Govern- 
ment about it. On coming home I always find a lot of papers and magazines 
on my desk and I am inspired by the spirit I get from the American press. 
Some of my greatest inspirations come to me from the postscripts of a certain 
Mr. Brown, who always gives the most advanced information about the 
secrets of American politics. 

The magazines are also not lacking in inspiration. With special interest 
I read Foreign Affairs, in which Professor Coolidge, whom I have the pleasure 
of seeing here tonight, gave me the best opportunity to learn what I should 
do and, much more sometimes, what I should not do. This is of considerable 
help to me in making my reports to the Wilhelmstrasse. I owe you, Mr. 
Coolidge, my most grateful thanks for all you did in this way for my political 
education. 

Sometimes another magazine also gives me some kind of “kick,” but I 
am not sure whether I could mention that magazine here without being ac- 
cused of moral turpitude. I mean Mr. Mencken’s American Mercury, from 
which one often can obtain rather a good tonic. 

There are a good many other papers to which I am indebted for my 
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usual daily inspirations, all of which I cannot mention here. In order to 
recover from all these strong drinks, which I might easily call paper cocktails, 
I generally take a little walk around your impressive city with its wonderful 
monuments and buildings. When I come to the Lincoln Memorial I am 
again filled with admiration in seeing this symbol of unity and of united 
strength, which has recently thrown some of its great shadow even across the 
sea to the small city of Locarno, and near to it the George Washington mon- 
ument, this monument which is so strictly American, symbolic of American 
character, clear and strong and rising to the sun. 

Then comes the afternoon and evening with its many various duties, 
but this evening I am fortunate in finding myself in your company at the 
dinner of the American Society of International Law. I hope that you will 
not be astonished, but that you will understand now that I am drunk— 
intoxicated with the pleasure of being amongst you and hearing the inspiring 
addresses which have just been delivered by your Chairman, Mr. Hughes, 
and by Vice-President Dawes. Perhaps some of you were uplifted like me 
or perhaps you are more accustomed to this sort of American spirit than I 
have been up to now. I really was very happy to hear again the well-known 
sound of the voice of our Vice-President—I say “‘our’”’ Vice-President be- 
cause the name of Dawes belongs not only to America, but also to Europe 
and especially to Germany. 

But even with the dinner, my day is not shies finished. My Brazilian 
colleague, who is nowlooking at me, will this time quite agree with me, I am 
sure, when I say that later, when the ‘““moonshine’”’ comes and the dancing 
begins, we both are often intoxicated by the beauty and charm of the 
American ladies. 

You see I was not wrong when I hesitated to talk to you, but even this 
intoxication of which I spoke to you is vanishing in view of two things which 
again overwhelmingly impress me tonight. One is the enormous American 
hospitality which you offer to all foreign diplomats. In my whole career I 
have never seen such great hospitality as here. The second feeling which 
impresses me so deeply tonight, especially as a German, is to be here again in 
the company of two great men, Mr. Hughes and—I will not say Vice-Pres- 
ident, but—General Dawes. These two men were the first, Mr. Hughes in 
his capacity as Secretary of State and General Dawes as Chairman of the 
famous Commission of Experts, who came to Germany after the war as 
friends, to give us help. This never will be forgotten at home, and I wish to 
thank both again for what they have done for my country. 


The ToastmasTER. Now I may advise you that I am through with 
my commitments, and from this time on it is “regular order.” 

It is very appropriate that we should have the pleasure of hearing the 
next speaker of the evening. We have had recently a most agreeable visit 
of the journalists of Latin America, a visit which emphasizes a point with 
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reference to our relations in this hemisphere which should never be over- 
looked. We talk so constantly of the opportunities of trade, of the devel- 
opment of mutual beneficial commerce, that we are apt to forget the cultural 
contacts which are even more important. International lawyers never fail 
to recognize the eminence of the jurists of Latin America, whose works they 
have studied, and to whose contributions to the development of the science 
of international law they feel constantly indebted. If others of our people 
are unmindful of the culture of the people of the great States to the south, 
it is never the international lawyer. 

At this session of our Society we welcomed Dr. Bustamante, member of 
the Permanent Court of International Justice, who did us the honor of com- 
ing here from Cuba to address the Society with respect to the work that has 
been done under the auspices of the American Institute of International 
Law in presenting projects of codification to the Pan American Union, which 
in turn is sending them to the governments for the instruction and aid of 
their representatives at the Conference of Jurists to be held in Rio. 

We feel that in this sphere of effort we are very closely related to our 
brethren of the other States of this hemisphere,—our sister American Repub- 
lics. There is one of those States, not very large, but very choice, whose 
distinguished representative is with us tonight—one whom we always are 
glad to hear—the Minister from Uruguay, Dr. J. Varela. 


AppREss BY Dr. J. VARELA 
Minister from Uruguay to the United States 


Mr. President, Mr. Vice-President of the United States, ladies and 
gentlemen: I know you have conferred upon me this coveted honor of 
addressing you owing to my station of more than six years on the pleasant 
banks of the Potomac. I have seen seven times the cherry blossoms at 
Washington. Who dares to say that diplomats are “nomads’’? Certainly 
they are “nomads” when they remain here to enjoy the charm of your life 
and to serve peace and understanding, but they are touched with a spark of 
madness if they leave too soon or when promoting strifes and conflicts. 

When I have the privilege to contemplate such an imposing gathering 
of prominent men and women devoted to international law, I realize how 
futile is the contention of skeptics that international law is only a dream. 
This assertion is more often heard in Anglo-Saxon than in Latin peoples, 
certainly not because you have less confidence in high principles governing 
human relations, but curiously enough because your rich and magnificent 
language lacks a proper word. Nobody denies here the existence in inter- 
national affairs of what the Romans called jus, but many believe that the 
absence of specific sanctions in this field forbids us to speak of a true interna- 
tional lex. I am not looking very ambitiously when I request from your 
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learning not a new reverberating principle, but merely a word, an English 
expression corresponding to our Spanish derecho internacional. 

I know you have the power to decree a new word and even a new con- 
ception to international law. I appreciate the extent of your influence, the 
prestige and importance of your meetings, and I would have longed for 
the honor of addressing you were it not for the difficulties and perplexities 
of the task. I am not referring to my own shortcomings, great as they 
are, but especially to the limitations incident to every diplomat, although 
when they have great capacity they are able to overcome them, as we have 
witnessed tonight in hearing the distinguished Ambassador from Germany. 

Notwithstanding, the fact remains that a diplomat is not expected to 
comment on domestic policies or questions, a province reserved to the Ameri- 
can citizen. It happens to be our misfortune that the domains of domestic 
and international policies and international law are concentric, but not 
clearly delimited. What is domestic here is reputed abroad as international. 
The same uncertainty prevails as for the cynics in morals and for the snobs 
in fashions. Expediency on this side of the equator is sacred principle on 
the other. To increase our embarrassment, we remember that great nations 
have a tendency to enlarge the field of the domestic jurisdiction, restricting 
the domain of the international one,—a very understandable and even 
laudable fact when, as in your case, the greatness is coupled with fairness 
and justice. To the same benefit of an enlarged unhampered domestic 
jurisdiction small nations, too, have a right, but only when they have won 
the respect of the world by their moral standard and righteous conduct. If 
they have their house in order and protect those rights of liberty and prop- 
erty, for nationals and foreigners alike, without which chaos and anarchy 
result, they are entitled to the respect of all and have the privilege to reject 
any arbitrary intervention from outside. 

If I claim always for my nation consideration for our rights, it is because 
we are an organized community who respect the rights of others. True 
democracy exists in the Republic of Uruguay. Government of the people 
and by the people is a fact recognized by all the citizens of my country. 
Our constitutional system is a creation of our own. We have our dress 
ordered to measure and not, as formerly in American fashion, too big for 
us. We are good and faithful disciples of Americans, inasmuch as we have 
learned from them to develop our personality without prejudice and hin- 
drances. Time and experience will tellif we have been wise. We have organ- 
ized what we believe is social justice for all classes, protection to property 
and to labor, sound money, and as a complement in the external field, arbi- 
tration for international disputes inscribed in the Constitution of the coun- 
try. It is not a dead precept, and I think a society of international law 
would be interested in knowing that Uruguay is perhaps the very nation 
which has concluded more treaties of unrestricted arbitration than any other 
in the world. It is a national principle, very wise for a small nation equal to 
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anyone in the realm of justice, but second to many in might. We have suc- 
ceeded in celebrating treaties of arbitration providing that all controversies 
of whatever nature which for any cause whatsoever may arise must be sub- 
mitted to arbitration, when they cannot be settled by means of direct 
negotiations. Those treaties have been concluded not only with a great 
number of Latin American Republics, including Brazil, but with European 
nations, like Spain, France, Italy, Great Britain, and others. 

Opinions may differ regarding the value of such international agree- 
ments. Personally I believe they are a great asset fora small nation. This 
is not a time in which international conventions conceived in liberty and not 
imposed by force could be disregarded without shame and punishment. I 
think history confirms and not disproves this contention. If treaties were a 
worthless thing, as some skeptics believe, why so great reluctance and hesita- 
tion in concluding them, especially conventions of unrestricted arbitration? 
Why should Uruguay be almost an exception in having secured such 
diplomatic promises from several of the greatest nations of the world? 
Whatever may be the practical significance of such instrumentalities, their 
moral import is unquestionable. When nations like Great Britain and 
France and Italy and Spain and Brazil, who have large interests in Uruguay, 
agree that any question with us, be it of money or territory, even of national 
honor, without exception, ought to be submitted to impartial arbitration 
and not solved by force, those nations I believe render a tribute to the fair- 
ness and probity of the people of Uruguay. 

With the United States we have not, and nobody has, that kind of 
unrestricted conventions. Your system and characteristic treaty-making 
power tend to other solutions, but, notwithstanding, your contribution to 
international arbitration is unsurpassed, both when you participated as 
actors or when with splendid effort and counsel you helped others to solve 
threatening problems of national significance by amicable understanding. 
South America will never forget your assistance. Gratitude, we hope, is 
more lasting between nations than among men. Without model treaties, 
you have been at times the most powerful and helpful friend of our Repub- 
lics. If anybody doubts it, he could read a recently published book, elo- 
quently prefaced by one of your most distinguished members, Dr. Brown 
Scott, containing the diplomatic correspondence of the United States 
concerning the independence of the Latin American Republics. Codépera- 
tion, lofty ideals, true brotherhood, appear in its pages. Your statesmen 
and diplomats of the time are entitled to the gratitude and admiration of all 
Latin America for their magnificent conviction regarding the complete 
independence of the then struggling colonies. 

Since those epic times more than a century has elapsed and witnessed 
invariable friendship. We greatly appreciate your determination who 
helped us in our struggles to conquer complete independence and to take a 
place among the sovereign nations of the world. 
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Your efforts and ours, in different ways and proportions, have contrib- 
uted to the development of international law. We have inherited a Latin 
predilection for formulas and written agreements. Although I personally 
recognize that other ways of advancement are equally effective, it is proper 
to say that great progress towards solidarity between the Americas will be 
made the day in which some common principles may be established. For 
that reason I look with interest to the meetings next year at Montevideo 
and Rio de Janeiro which will endeavor to begin the codification of interna- 
tional law for the Americas. Several conventions have been prepared by 
able minds, but what is needed is enlightened leadership, a sparkle of that 
dynamic force and masterful eloquence with which the President of this 
Society, Mr. Hughes, then in public office, animated and inspired the mem- 
orable conference of Washington on the Limitation of Armaments. 

I am certain that your eminent Secretary of State, Mr. Kellogg, whose 
splendid services to Pan Americanism we highly appreciate, will dedicate 
his energies to the preparation of those positive processes of international 
coéperation of which he spoke last week before a representative gathering of 
journalists. If our hopes of closer understanding are realized, the Americas 
will have served their self-interest and set an example to the world. Then, 
the heralded new spirit of Europe and the traditional spirit of America will 
unite in furthering peace and civilization for the benefit of mankind. 

I thank you. 


The Toastmaster. In past years the despair of those who have 
sought to promote a better understanding among peoples has been the 
ignorance and lack of interest on the part of so many of the public as to 
our foreign relations. I heard of someone who asked a young lady whether 
she had read “The Kentucky Cardinal.” She said no, that she was not inter- 
ested in ecclesiastical history. ‘‘ But’ said her friend, “This cardinal was 
a bird.” ‘‘Oh,” she said, “I do not care anything about his private life.” 
We have had something of that lack of interest on the part of a great 
many in relation to foreign affairs. But in recent years there has been an 
extraordinary competition in organizations to promote the diffusion of 
intelligence, or at least information, with respect to foreign relations. 

Many, many years ago, when I was trying to teach international law at 
Cornell, at the beginning of the term I stood at the station and saw a great 
express wagon, such as we used in those days, piled high with the trunks of 
the returning students. Knowing the driver, I remarked, ‘‘ You have quite 
a load there.’”’ “Yes,” he said, “ Eddication is a moighty foine thing, but 
there’s too many goin’ into it.”” In the Department of State I think it may 
sometimes be felt that there is a generous provision of voluntary advisers! 

But there is one source of information which is most highly valued. I 
think it is the most important contribution that has been made in this coun- 
try to a good understanding of foreign affairs. That source is the periodical 
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entitled Foreign Affairs, which is the very best, if I may say so, of all the 
periodicals that we have in this country dealing with that subject. It is our 
privilege tonight to have as a guest the editor of this periodical, our in- 
structor, philosopher and friend, Mr. Archibald Cary Coolidge! 


ADDRESS BY PROFESSOR ARCHIBALD Cary COOLIDGE 
Harvard University 


Mr. President, ladies and gentlemen: After the discreet but very ob- 
vious warnings that I have received from your presiding officer and from the 
Vice-President that I must make my speech a short one, you need have no 
fears on that point. I understand the meaning of their remarks and shall 
try to act accordingly. I may say that I have an additional reason for 
making my speech short in that having forgotten to bring my glasses, al- 
though I have borrowed those of a colleague, I am sure I shall miss all of the 
best points in the notes which I had prepared beforehand. 

For a good many years I have had the honor of being a member of the 
American Society of International Law. To tell the truth, my main object 
in joining it was to conceal from the outer world my complete ignorance of the 
subject. But in spite of the years that have passed, I am afraid my ignorance 
is still very considerable. As a member and with this outside advantage, I 
have studied and admired the work of the Society. I have tried to under- 
stand what it stood for and on what principles it was based. Needless to 
say, I rejected at once the cynical explanation that it was merely to try to 
lay down rules of the game just as one does for any other, quite regardless of 
whether the game is good or bad. 

On the contrary I look on the Society of International Law as a highly 
ethical institution. I admit, as the Uruguayan Minister has pointed out, 
that we suffer much from the fact that in English we have no word to dis- 
tinguish “right” from “law” in the more usual sense of the term. In other 
European languages the word used is the same as the one for “right’’, 
Spanish derecho, French droit, German recht. So that our ethical object is 
partly concealed under the too great inclusiveness of the term which we have 
to use. At the same time I think we may claim that international law is 
based on the Golden Rule, based more directly indeed than are many other 
sciences. We are fortunate, for instance, that we do not have to take up such 
particularly cruel doctrines as survival of the fittest and other things of the 
kind. 

Another characteristic of international law, or a rather interesting fact 
in its history, is that though there have been many violent disputes on what 
we might call questions of law or right among nations, on the whole they have 
led in very few cases to any great war. The subject itself is, to be sure, a 
contentious one, the disputes it has engendered have been violent, and again 
and again the world has been on the edge of war owing to disputes of this 
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kind. Let me refer to a comparatively recent case. In our own Civil War 
we came near to having a war with England, a war which would undoubtedly 
have affected very gravely the whole history of the American Republic, 
owing to a question as to whether an American captain had a right to take 
Messrs. Mason and Slidell off an English steamer. Fortunately we gave in 
in time on that point and the war was averted. Or, it may be said that in the 
case of the World War certain crucial questions like that of the neutrality of 
Belgium or that of unlimited submarine warfare belong to the broad domain 
of international law. But there is a good deal more to both of these ques- 
tions than the mere legal side, and the general statement still holds that 
among the great causes that have made for strife and war in mankind, dis- 
putes relating to our subject have seldom led to disastrous results. They 
have not arrayed people against each other as have, let us say, economic or 
nationalistic ones. They are fortunately, even when a matter of national 
honor is involved, susceptible to arbitration in nearly all cases. This is a 
thing which we can look upon with decided satisfaction. 

Another feature of disputes turning on international right is that they 
are aboveboard. There is no reason, or no fundamental reason, why they 
should be complicated with motives of sordid interest on one side or the 
other. They may be affected by passion, by prejudice, by ignorance, by 
bigotry, and by other such considerations, but the sordid element seldom 
entersintothem. In questions of international law, we can stand boldly and 
frankly for the principle of open covenants openly arrived at. 

There is, however, another side to this matter of open covenants which 
perhaps does not come into the domain of law, but which I think all who are 
interested in international questions and international relations would do 
well to bear in mind and give some of the best of their thinking to. At the 
present day there is great reaction throughout the world against what has 
been termed secret diplomacy. This reaction has been much stimulated by 
the whole story of the World War, by the discovery of the so-called Secret 
Treaties which more or less limited the freedom of nations as well as of 
governments. To be sure, it has not always limited them. In the World 
War more than one Power went in on the side to which it had not been pre- 
viously allied. Still the feeling is strong throughout the world that there is 
something wrong in the possibility of a few people, by secret covenants, dis- 
posing of the lives and welfare of countless millions of their fellow-citizens. 
Modern democratic mankind has a right to be consulted in the great ques- 
tions which determine its fate. 

On the other hand, I think we have all of us got to try to appreciate as 
clearly as we can just what publicity is desirable and is possible under exist- 
ing circumstances, and what things still may be kept quiet and not told to 
the public until decisions of some kind, of at least a provisional nature, have 
been arrived at. What is the state of the case today in international discus- 
sions? The modern democratic world expects to know about what is going 
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on. It expects usually to get information in the form of sensational head- 
lines. It often does not go any further than that, and is thus fed on highly 
seasoned, highly spiced news that naturally affects its reasonable judgment. 

We have also got to face the fact that in these days, the representative 
of a free people in a free congress or parliament, feels himself free to criticise 
foreigners with the same frankness, the same violence, and in some cases, 
we might say, with the same nastiness which he applies in dealing with the 
members of the opposite party in his own country, or even with the members 
of his own party with whom he happens to disagree at the moment. This 
is a game at which all can play and at which all do play. The worst things 
that have been said are naturally picked out and telegraphed abroad. We 
may expect equally unpleasant things in return, with the result of anger and 
feeling on both sides. It is part of the price we have to pay for modern 
civilization, for the spread of news by means of quick communication, for 
modern democratic freedom of speech and recklessness in talking, no matter 
whose feelings may be hurt—talking sometimes for home consumption, but 
the thing said for home consumption may naturally and inevitably get 
abroad, often in an injurious way. In the old days when we twisted the 
Lion’s tail, it took at least some weeks before the roar of his growls came back 
to us, and it gave a chance for people to look at the situation more coolly. 
At present the results are pretty nearly instantaneous. It has been said with 
some truth that if the Atlantic cable had existed at the time of the Mason and 
Slidell episode, the chances are we would have had war between England and 
the United States practically at once. The Atlantic cable has come, and 
come to stay. But we recognize that there were certain advantages in the 
past when it did not exist. 

In this tendency to treat everything publicly, people are little apt to 
think of the details of a discussion or a negotiation as also belonging to the 
public. Yet everyone knows that when it comes to matters of detail, they can 
only be handled efficiently by a small group, and if anything is to be accom- 
plished, the news of what is going on should not be prematurely revealed. 
A man in a committee should speak to the people with whom he is arguing 
and not with an eye to the gallery and the general public. He may in the 
course of his arguments have to assume a position from which he can retire 
after discussion, but which it would be dangerous to have get at once to the 
outside world, for this would tend only to inflame passions when calmness is 
most desirable. It may be questioned if the convention that made the 
Constitution of the United States had had all its discussions promptly re- 
ported, and commented on by the newspapers, and if each delegate had been 
exhorted by his constituents to stand firm for the rights which he had so 
eloquently defended, whether the convention would ever have agreed at all 
and whether we should have the United States in its present form. 

Of course we here assembled know that in the discussion of many im- 
portant affairs, although the general public should have the right to judge of 
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them afterwards, the details must be settled more or less in camera under a 
democratic system as well as any other. The phrase ‘‘open diplomacy” is a 
very pleasant phrase. It represents a high ideal. It represents a rule of 
conduct which should be followed as much as possible. We might say that 
“open strategy’’ prevailed in the days of chivalry, but the days of chivalry 
are gone. We are all of us more or less sophisters and calculators, whether 
we willit or not. We have to handle the great questions that come before us 
through the men we have chosen. We should stand behind our people unless 
they have given us cause to doubt their word and doubt their action, and in a 
government like ours there is no reason to fear lack of due criticism. Of 
course, every governmental machine, especially every foreign office and 
diplomatic service, has at times a certain temptation to take itself too seri- 
ously. It is human to be pleased at having inside information, and we are 
rather apt to put on airs of superiority when we do, airs that may be irritating 
to people outside. But this danger is after all one that has never been easier 
to watch than at the present time. I believe that we want to keep in mind 
the absolute necessity that much should be left to those in whom we trust. 
It will often happen that all we can do until we know the result on any given 
question is to have confidence in our representatives whose ideals are the same 
as our own. While standing up, as we know they will, for our rights, may 
they also stand for the principle of the Golden Rule which, as I said, seems to 
be the principle of the American Society of International Law. 


The ToastmasTeR. Expressing on your part our gratitude to the dis- 
tinguished gentlemen who have instructed us, charmed us, and inspired us, 
it is my privilege to declare the Twentieth Annual Meeting of the American 
Society of International Law adjourned. 








MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
Friday, April 23, 1926 


The Executive Council of the American Society of International Law 
met at No. 2 Jackson Place, Washington, D. C., on Friday, April 23, 1926, at 
4.45 o’clock p. m. 

The Honorable Charles Evans Hughes, President of the Society, pre- 
sided. 


Present: 
Chandler P. Anderson Charles Cheney Hyde 
Hollis R. Bailey Harry Pratt Judson 
Charles Henry Butler Howard Thayer Kingsbury 
Edwin D. Dickinson Fenton R. McCreery 
George A. Finch Fred K. Nielsen 
Charles Noble Gregory William L. Rogers 
Manley O. Hudson James Brown Scott 
Charles Evans Hughes W. W. Willoughby 
William I. Hull George Grafton Wilson 


A cablegram from Mr. W. C. Dennis was read expressing regret that his 
absence in Arica on public business prevented his attendance at the meeting. 
A letter was presented from Mr. Frank E. Hinckley regretting that profes- 
sional engagements in San Francisco prevented his attendance at the 
meeting. 

The minutes of the meetings of April 24 and 25, 1925, which had been 
printed in the ProcEEDINGs, were approved as printed and their reading was 
dispensed with. 

The Treasurer was absent on account of serious illness in his family, and 
his report was submitted and read in summary form by the Recording Secre- 
tary, who also presented the report of F. W. Lafrentz & Company, Public 
Accountants, upon their audit of the Society’s accounts for the year ended 
December 31, 1925, which showed that the accounts were in proper condition. 

The reports of the Treasurer and Auditors were received, approved and 
ordered to be filed. A statement by the Treasurer in regard to the invest- 
ments of the Society was also presented and read by the Recording Secretary. 
In this statement, the Treasurer recommended that he be authorized to 
reinvest these funds in securities paying a higher rate of interest, and further 
that he be authorized to invest the fees from life memberships, now on de- 
posit in a savings account. The Treasurer submitted a list of proposed 
securities in which the Society might invest. After consideration, the 
Executive Council adopted the following resolution: 


1 Printed infra, pp. 178-180. 
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Resolved, That the Treasurer be, and he is hereby, authorized to 
invest in securities the cash received from life membership fees, now on 
deposit in the Society’s savings account, and to reinvest in securities 
paying a higher rate of interest the two thousand five hundred dollars 
($2,500) now invested in Central Pacific Four Per Cent First Mortgage 
Bonds and the five thousand dollars ($5,000) now,invested in United 
States Third Liberty Loan Bonds. 


The Recording Secretary made the following report upon memberships 
in the Society and subscriptions to the AMERICAN JOURNAL OF INTERNA- 
TIONAL Law for the year ended December 31, 1925: 


I TNT osc giinim assis odo em a NT eee ORIaN SL WR aaKne oEEe 99 
IN 9 sa alors ca ec evech cece Was ps mS gare he aio Pee ee Wo Eee 15 
I Fh a icon rs ater cesee sons caw ie pain wise Lane tO oN CT 20 
Be TO IN-UING E CIE as gc eo sia seksi cinisin cas eee Sewanee 32 67 
MIN scl sostaairasie ars) atu salto doc n s <i I aera ToT d acavehe/ ea aa eloeteciea 32 
SPUR PIII NENONIUND 5.5 5:50:15 a2 'n/ stirs oid saree ee oa Ad ON new ate PRI ene Oe 1,041 
I I 5.5. sci4' Sines & si avGiave ts ae aire TRIS Dad Stereo ae 4 
I ooh opr ctor sc sce: 3 a inns teats SoreR me elma rare tone aatgsiv oie SE ie 25 
Pa IR o's co: o0:4:41ko «worse arb OOPS ONTO ER vies Mitte ate erie 1,070 
I NI cs 3s Snug alas a otha GV navn eee teal grat greet SE Haye W tohig sia see OG 111 
II oo oe enc d orxiordicce ox sua sian Mig ata eta nle wae eae eee aeiane ee 49 
MI ara il duis ev ale) gk eipiRia eo aaa aa aT a ATE Nice ia ae RES 62 
Pe I ss Sonex cio sire oa tic aree anew sae ee aeG awd exilieaioe nee 937 


The Editor-in-Chief of the JouRNAL reported that the JouRNAL had 
been issued regularly during the year and that the slight delays which had 
occurred in the publication had been due to congestion in the printing office 
and not in the editing. He stated that he would be glad to receive any sug- 
gestions from members of the Council regarding the JouRNAL, and Admiral 
Rogers suggested the advisability of devoting more attention to the subject 
of diplomacy. 

The Chairman of the Committee on Selection of Honorary Members 
reported that the committee had considered the question of recommending 
an honorary member, but had decided that under present conditions it is 
inadvisable to recommend any person this year. The report of the com- 
mittee was received and approved. 

The Chairman of the Committee on Increase of Membership presented 
a written report, dated January 8, 1926, which was read and ordered to be 
filed. From the report it appeared that, after considering various methods 
of increasing the Society’s membership, the committee had prepared a 
selected list of persons to whom invitations should be sent. It further ap- 
peared that the invitations had been issued and a number of new members 
had thus been added. In addition to his formal report as chairman of the 
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committee, Mr. Kingsbury recommended that invitations to join the 
Society be sent to all professors and instructors in international law and 
cognate subjects in the various law schools, colleges and universities, to the 
judges in the principal courts in the various states and the District of Colum- 
bia, and to the federal judiciary generally; to the staffs of the State Depart- 
ment, the Department of Commerce, the War Department and the Navy 
Department; to the officers of the Judge Advocate General’s Department 
stationed in Washington; to the officers and governing committees or other 
governing bodies of the various bar associations; and to the members of the 
Committees on Foreign Affairs of the Senate and the House of Representa- 
tives. These suggestions of Mr. Kingsbury were likewise approved, upon 
motion duly made and seconded. 

The Chairman of the Committee for the Extension of International Law 
reported that the committee had no report to make. 

The chairman of the Special Committee on Collaboration with the 
League of Nations Committee for the Progressive Codification of Interna- 
tional Law reported orally that, owing to the absence of a majority of the 
members of the committee in Europe last summer, it had been impossible to 
prepare the report of the Council, as requested in the committee’s report 
approved by the Council on April 25, 1925; that the committee had met dur- 
ing the present meeting of the Society and considered the reports recently 
issued by the League of Nations Committee, and the Chairman recommended, 
on behalf of the committee, that these reports be printed in extenso as soon as 
possible in a supplement to the AMERICAN JOURNAL OF INTERNATIONAL LAW 
so as to give them the utmost publicity for purposes of discussion. The 
Chairman further recommended that his committee be continued and in- 
structed to give consideration to topics of international law which seem to be 
appropriate for codification and report its conclusions to the Council with a 
view to their eventual transmission to the League of Nations Committee as 
the recommendations of the American Society of International Law. After 
discussion, it was, upon motion, decided that the recommendations of the 
committee be referred to the meeting of the Council to be held on April 
24th. 

Mr. Charles Henry Butler reported the death on August 7, 1925, of the 
Honorable George Gray, a Vice President of the Society. Upon his motion, 
the Council expressed its deep sense of loss by the death of Judge Gray and its 
sympathy with his family, and directed that an appropriate memorial to be 
prepared by Mr. Butler be inscribed in the minutes of the Council. 

Mr. Hollis R. Bailey then moved the adoption of the following resolu- 
tion: 


Resolved, That the time has now come when the Society may 
properly adopt resolutions and create a committee on legislation to 
formulate bills to be introduced in Congress after the same have been 
approved by the Society. 
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After discussion, it was, upon motion, ordered that the resolution be re- 
ferred to the Council at its meeting on April 24th. 

Miscellaneous business then being in order, the Recording Secretary 
presented a report signed by Messrs. Charles Cheney Hyde and Arthur K. 
Kuhn, appointed by the President to represent the Society at the annual 
meeting of the American Council of Learned Societies, for the purpose of dis- 
cussing the proposal of the Royal Academy of Science at Amsterdam for an 
encyclopedia of international law. The report called for no action by the 
Society, and it was received and ordered to be filed. In this connection, 
the Recording Secretary also presented a letter of February 16, 1926, from the 
Executive Secretary of the American Council of Learned Societies, expressing 
appreciation for the appointment of delegates to the Council to discuss the 
foregoing matter, and expressing the hope that the relations between the 
Council and the Society may become closer. 

The Recording Secretary then presented a letter of December 23, 1925, 
from the Director General of the Pan American Union transmitting an invi- 
tation to the Society to be represented at the Pan American Congress Com- 
memorative of the Bolivar Congress of 1826, which is to be held in Panama 
June 18-25, 1926. After consideration, the Recording Secretary was re- 
quested to reply expressing thanks for the invitation but stating that it is not 
the practice of the Society to be represented at meetings in foreign countries. 

Whereupon, the Executive Council at 6:25 o’clock p.m. adjourned, to 
meet on the following day immediately upon the adjournment of the Society. 

GerorcE A. Fincu, 
Recording Secretary. 








TREASURER’S REPORT 
January 1 to December 31, 1925 
PRINCIPAL ACCOUNT 


January 1, 1925. Balance on deposit in Union Trust Company. . . 
May 29, 1925. From Income Account (one life membership) .... 


December 31, 1925. Balance on deposit in Union Trust Company 
INCOME ACCOUNT 


REcEIPTS 
ed dues: 
aaa de Gin cians 6 ai Sial Maa araoe ecate eielguna neioqiesi $277 .00 
1995 Pe hPa Ke ee eae ene Seek ae Vee ele dee RI 5,071.92 
Dio rcirekecielecsitarcs ameter aenered:s 218.75 
$5,567 .67 
a 
vera tai tciale Wich oust Kiwie Sava avacsbeie biehingasireaeats $2,090.75 
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DE Sawada dhe veemicedoxvesengnevuncued 10.00 
4,573.58 
Foreign postage... ......... cece cece eee eeeeeeeees 323.14 
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Eee cia cindcg bao ehennrdiadvegneveneaes $113.10 
Ns: alharaeip 6 oabin PAK a 645K Gdn eele Wes 915.70 
ME Cros robes ae veencwed sew veweruensees 139.20 
———_ 1,168.00 
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aise satire ca wane cun Seeds eee esas $615.74 
IIS igo 5p osee ca ceccecewsdecdeweseree 233.75 
849.49 
EE EEE CTE EET Ee 55.80 
Interest: 
Ns 5a Go God ee ere escenoterenen $212.50 
Central PRGHRC BORE... oo ccc ce ecccsececenes 100.00 
Deposits: 
Union Trust Company....................005- 30.61 
Riggs National Bank.....................005- 49.68 
—_ 392.79 
TR sesinvcdsavcvecvecencsreceesccvecseevesss 1,240.00 
a lace iat c'ark. tse wn vinl a) ween ROR RATINEY 117.00 
I a. orsid- 60:6 a 66S ok wec sae sae eeakesmea 93.11 
hoe aly ka bio ee eaceme mnier de ees 1.72 
Eat) nxcanien vin gehcanweeen oRersee 61.01 
I oie nos Salemi wae nomen’ $14,443.31 
Bank balance, January 1, 1925: 
Riggs National Bank. ..................00008: 4 
$14,510.65 
Total of Principal and Income Accounts............. $15,605.51 
DISBURSEMENTS 
Salaries: 
Managing Wditor. . . . 0.0... c cece cecccecccce $1,800.00 
ig ns Geicag ere cuatade seen een 660.00 
puns: —— Sh es sl a Bias i aeews hale @ septa ea 300.00 
ee cla a oie ae's Rad ad engiesieeein ease 160.00 
Preparation a MINED. <nnceucesencceves sans 100.00 
$3,020.00 
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Journal: 
IS cis oEinre'aunsln hls oleseremamenesats $47 .60 
MI aig. sco0dpe5s wikia Sika wiacg ais ncaa eine ores 6,369.17 
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SERRE Sie ewe Sa aire nye ep 249 .67 
TI 6 6. 5 55o.0:- 06 4b vis oncoaieeinaia pinata 33.56 
$7,256.73 
Annual meeting: 
ME ON DOMME 5.6.5. 6.oin oikkaceicasdeesdaee $58 .00 
MIG oosc. ¢.chaee stb antes Os Haan Oe en 157.00 
5 a.5.5, Oho wien seals tne eimeee eRe 1,434.25 
————-__ 1,649.25 
Proceedings: 
IN oikiic,s: clove ain Akio nai ie ea anata aemtere $ 
MM  rgas g 0: ear G76 Vim nraioecuer eee ecm aeare 1,153.35 
IIE ho oie o 0s ce Qe Sues as noe eaen aaeree 
1,237.56 
General expenses: 
Stationery and postage... .....cccccccccecces $240.19 
Be re 1.44 
PR EE III ooo 0:00 9.0.0: 00:49: 9-0ise sien brn ate 26.05 
aE 8 tesa: ccace-aie'd sn tale nein MEMES 28.17 
SAS: 6 66 gists sna teen 4 aceon eres 170.25 
a5 o6 a5 oid estar 4m 6. 0-eesrerslw ae eee 9.00 
Is icin ichtetisenisinionsentenes 173.16 
648.26 
Transferred to Principal Account.............. $100.00 
WE PRINTING. 5 o'ss i ecducaskcabaens oo aadions $13,911.80 
Excess of receipts over disbursements.............. $1,693.71 
ASSETS 
Investments: 
5 Central Pacific 4 per cent. first mortgage bonds (cost price) $2,405.14 
5 U.S. Third Liberty Loan 414 per cent. bonds of 1928 (cost 
PR apn si sorale dias aratuexdins sare opp morse meth Ge way a) dete eleraca sks 5,000.00 
Cash: 
Union Trust Company (Principal Account)................ $1,094.86 
Riggs National Bank (Income Account)................... 598.85 
———___ 1,693.71 
Accounts receivable: 
I 35.58 bnsei5-4. CW's wie so een we heaeenelee.s mars $185.00 
INI 5. og. soo. 5-19 as sialsitatawe we oaamnatenla erase 50.00 
—_——————— 235.00 
$9,333.85 
LIABILITIES 
I i265 6d dak Nice wean. ns ssa whe KAleab wx meee’ None 
1926 Membership dues paid in 1925..................... $218.75 
1926 Subscription fees paid in 1925..................005, 2,472.83 
1927 Subscription fees paid in 1925...................2.- 10.00 
1926 rocneiines TEE TP TOU Es oois.ccle ene cceinw sone ences 139.20 
Balance of Treaty Series, League of Nations, fund......... 120.52 2,961.30 
Bceuscl Ansetsover Lambie... oe 5 oieidkiccsecccicicssssccwescis $6,372.55 
Respectfully submitted, 


Lester H. Woo sey, 


Treasurer. 








REPORT OF THE AUDITORS 


F. W. LAFRENTZ & CO. 
PUBLIC ACCOUNTANTS 
COLORADO BUILDING, WASHINGTON, D. C. 


April 14, 1926. 
THE AMERICAN SOCIETY OF INTERNATIONAL Law, 
WasuineTon, D. C. 


Dear Sirs: 

We have audited your cash transactions for the year ended December 
31, 1925. 

Our report, including two Exhibits,' is as follows: 

Exhibit 
“A” Principal Account 
“B” Income Account 

The Receipts are in accordance with your records and the Disbursements 
are supported by proper vouchers. 

At December 31, 1925, the Principal Account had a cash balance of 
$1,094.86 and the Income Account had a cash balance of $598.85, which 
amounts were on deposit in the banks. 

We inspected securities called for by the records, as follows: 


Central Pacific R. R. Co. 4% 1st Mortgage Bonds, par 


hadnt ba duek decane ees eee hie es oes $2,500.00 
U. S. Third Liberty Loan 44% Bonds............... 5,000.00 
$7,500.00 

Respectfully submitted, 


F. W. Larrentz & Co., 
Certified Public Accountants, 
(Formerly the American Audit Co.) 


1 These exhibits correspond with the figures in the Treasurer’s report, supra, p. 178. 
They are not therefore printed. 
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MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
Saturday, April 24, 1926 


Pursuant to adjournment, the Executive Council of the American 
Society of International Law met in the Willard Room of the Willard Hotel 
immediately upon the adjournment of the Society on Saturday, April 24, 


1926, at 11:45 o’clock a.m. 


Present: 
Chandler P. Anderson 
Hollis R. Bailey 
Charles Henry Butler 
Charles G. Fenwick 
George A. Finch 
James W. Garner 
Charles Noble Gregory 
Charles Evans Hughes 


Manley O. Hudson 
Harry Pratt Judson 
Fred K. Nielsen 
Edwin B. Parker 

Jesse 8. Reeves 

James Brown Scott 
Ellery C. Stowell 
George Grafton Wilson 





The Honorable Charles Evans Hughes, President of the Society, was in 
the chair. The election of officers and committees for the ensuing year being 
the first order of business, the Council proceeded to the election and the 
following were duly elected to the respective offices and committees: 


Chairman of the Executive Council: Edwin B. Parker. 
Recording Secretary: George A. Finch. 

Corresponding Secretary: William C. Dennis. 
Treasurer: Lester H. Woolsey. 


Executive Committee: 
Chandler P. Anderson 
Charles Henry Butler 
Harry A. Garfield 
Charles Noble Gregory 
David Jayne Hill 


Before proceeding to the election of the Board of Editors of the AMERI- 
CAN JOURNAL OF INTERNATIONAL Law, the Council considered the enlarge- 
ment of the Board and the amendment of the provision regarding ex officio 
members. It was decided to enlarge the Board to seventeen members and to 
eliminate the provision making the Recording Secretary, the Corresponding 
Secretary and the Treasurer of the American Society of International Law 
ex officio members of the Board. These amendments were affected by the 
adoption of the following resolution: 


Robert Lansing 
Frederic D. McKenney 
Ellery C. Stowell 

W. W. Willoughby 
George Grafton Wilson 
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Resolved, That Paragraph 2 of the regulations adopted by the 
Executive Council, May 22, 1924, regarding the editing and publication 
of the American Journal of International Law be amended to read as 
follows: 


2. The Board shall consist of not to exceed seventeen members to be 
elected annually by the Executive Council. 


The Executive Council then duly elected the following members of 
the Board of Editors: 


James Brown Scott, Honorary Editor-in-Chief 
George Grafton Wilson, Editor-in-Chief 
George A. Finch, Managing Editor 


Chandler P. Anderson David Jayne Hill 
Edwin M. Borchard Manley O. Hudson 
Philip Marshall Brown Charles Cheney Hyde 
William C. Dennis Arthur K. Kuhn 
Edwin D. Dickinson Jesse 8. Reeves 
Charles G. Fenwick Ellery C. Stowell 
James W. Garner Lester H. Woolsey 


Quincy Wright 
Other committees were then duly elected by the Council as follows: 


Committee on Selection of Honorary Members: George Grafton Wilson, 
Chairman; James W. Garner; Manley O. Hudson; Charles Cheney Hyde; 
and Harry Pratt Judson. 

Committee on Increase of Membership: Hollis R. Bailey, Chairman; 
Cephas D. Allin; Frank E. Hinckley; and Pitman B. Potter. 

Committee on Annual Meeting: Ellery C. Stowell, Chairman; Cephas D. 
Allin; William C. Dennis; Manley O. Hudson; Charles Warren; W. W. Wil- 
loughby; and Lester H. Woolsey. 

Committee for the Extension of International Law: Charles Cheney Hyde, 
Chairman; Manley O. Hudson; John H. Latané; Fred K. Nielsen; Edwin B. 
Parker; Pitman B. Potter; and Henry W. Temple. 

The Executive Council then re-elected Mr. Jesse S. Reeves Chairman of 
the Special Committee on Collaboration with the League of Nations Committee 
for the Progressive Codification of International Law, with power in the Chair- 
man to reconstruct the committee de novo. Chairman Reeves subsequently 
announced the composition of this committee as follows: 


Edwin M. Borchard Manley O. Hudson 
Philip M. Brown Philip C. Jessup 

C. K. Burdick Arthur K. Kuhn 
Edwin D. Dickinson Pitman B. Potter 
Charles G. Fenwick James Brown Scott 
James W. Garner George Grafton Wilson 


Quincy Wright 
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The consideration of the resolution of Mr. Hollis R. Bailey referred to 
this meeting by the Council of yesterday was next announced in order, but 
Mr. Bailey withdrew the resolution from further consideration. 

Mr. Reeves, Chairman of the Special Committee on Collaboration with 
the League of Nations Committee for the Progressive Codification of Inter- 
national Law, then submitted the following report from his committee: 


Your Special Committee on Collaboration with the League of 
Nations Committee for the Progressive Codification of International 
Law, appointed at the last Annual Meeting of this Society, was in- 
structed as follows: To circulate a draft of a report to each member of 
the Council on or before September first, 1925, setting forth what in the 
opinion of the Committee were the subjects of international law, the 
solution of which by international agreements appeared the most de- 
sirable and possible of realization. The date set for the report was fixed 
in order that the Council might consider the report and if approved it 
be transmitted to the Committee of Experts for the Progressive Codifi- 
cation of International Law under the auspices of the League of Nations 
at its meeting in Geneva, which was set for November of 1925. 

Of the seven members appointed upon the Special Committee of 
your Society four were absent from the United States during the sum- 
mer, and beyond the time set for the filing of the Committee’s report. 
It was therefore impossible for the Committee to follow the exact in- 
structions given it, and the Committee was unable to meet within the 
time set. The special urgency for a report having thus disappeared, the 
Committee did not meet for further consideration of the matter until 
the time of the present annual meeting. In the meanwhile however 
correspondence was had with reference to the consideration of topics to 
be suggested to be submitted to the Geneva Committee. 

At the present time there have been adopted by the Committee of 
Experts for the Progressive Codification of International Law twenty- 
one topics as more or less suitable for consideration, and they are as 
follows: 


. Nationality. 

. Territorial waters. 

. Diplomatic privileges and immunities. 

. Public vessels engaged in commerce. 

Extradition. 

‘ oo of states for damages to aliens in person or 
goods. 

. Procedure of international conferences; the drafting of treaties. 
Piracy. 

Prescription. 

. Exploitation of marine resources. 

. Extraterritorial criminal jurisdiction. 

. Commissions rogatory in penal matters. 

. International corporations formed not for profit. 

. Domicile. 

. Consuls. 

. Most-favored-nation clause. 

. Revision of established classification of diplomatic agents. 
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18. Jurisdiction of national courts over foreign states. 

19. The nationality of commercial corporations and their diplo- 
matic protection. 

20. Recognition of juridical personality of foreign commercial 
corporations. 

21. Conflicts of laws as to sales of merchandise. 


The Committee, while recognizing that each of these topics might 
properly be considered scientifically looking toward an authoritative 
statement of the law involved under each topic, it does not feel justified 
at this time to indicate what it believes to be the relative importance and 
urgency of the various topics, but does take occasion to express its con- 
viction that those topics which fall under the general heading of private 
international law might well yield precedence in consideration to those 
topics more plainly in the field of public international law, and that 
priority of consideration should be given to those topics of most urgent 
importance and upon which it seems more likely that an agreement may 
be reached. The Committee has had under consideration a number of 
topics which it deems appropriate for transmission to the Committee of 
Experts at Geneva, and now recommends that the following topics be so 
transmitted: 


1. State Succession. 

2. Criteria of de facto recognition of new states and new govern- 
ments. 

3. Canons of interpretation of treaties. 

4. International servitudes. 

5. The civil and commercial status of aliens transient and resident. 


Very recently there have been received by the Society a series of 
printed documents from the Committee of Experts which in the judgment 
of the Committee seemed to constitute scientific material of the first 
importance. These are reports upon the topics of nationality, territo- 
rial waters, diplomatic privileges and immunities, responsibility of states 
for damage done in their territories to the person or property of foreign- 
ers, procedure of international conferences, the drafting of treaties, 
piracy, exploitation of the products of the sea, the legal status of govern- 
ment ships employed in commerce, extradition, and the criminal com- 
petence of states in respect of offenses committed outside of their 
territory. Without in any sense expressing any opinion with reference to 
the conclusions reached in these various reports, the Committee recog- 
nizes their extraordinary value as scientific studies and feels that they 
should be given a maximum of publicity, and to this end the Committee 
recommends that the Society, through its President, request the Board 
of Editors of the AMERICAN JOURNAL OF INTERNATIONAL Law to publish 
such material, and further the Society requests its President, in view of 
the inadequacy of the funds at the disposal of the JouRNAL, to approach 
some appropriate agency with the objcct of obtaining a subvention for 
the purpose of issuing a special supplement to the JouRNAL. 

Further, in order that the membership of the Society may have at 
its disposal all of thetdocumentary and source material recently appear- 
ing upon the general subject of codification, the Committee further 
makes a recommendation similar to that just made looking toward the 
publication of a second special supplement embracing the Report of the 








185 


Committee of the American Institute of International Law, together 
with the thirty-one projects of conventions drafted by the Committee 
of the American Institute of International Law for submission to the 
Pan American Conference of Jurists to be held at Rio de Janeiro in April 
of 1927. 

The Committee takes this opportunity of expressing its belief that 
a sound public sentiment upon the subject of the codification of inter- 
national law can be developed in no better manner than by having the 
scientific results of these various bodies placed in the hands of the 
public of this country, and we believe that as an instrument for the scien- 
tific study of international law and its popularization the American 
Society of International Law may well avail itself of the opportunity to 
render this public service. 

Finally, since the list of topics appropriate for the consideration of 
the Committee of Experts is by no means exhausted, quite on the con- 
trary, it would seem that the work is just beginning, the Committee 
further requests that the Society authorize it to continue to codperate 
in every possible way with the Committee of Experts and to render 
reports from time to time to the Council upon the progress being made. 


Upon careful consideration the report was accepted and its recommenda- 
tions approved and the following resolution was adopted governing the 
procedure to be followed with reference to future reports of the Committee: 


Resolved, That the reports rendered from time to time to the Execu- 
tive Council by the Special Committee on Collaboration with the 
League of Nations Committee for the Progressive Codification of 
International Law be transmitted to the Recording Secretary and cir- 
culated by him to the members of the Executive Council; that the said 
reports, together with the replies received from the members of the 
Council, be submitted to the Executive Committee, and that with the 
approval of the Executive Committee, after considering the replies from 
the members of the Executive Council, the said reports may be forwarded 
to the League of Nations Committee without further action by the 
Executive Council. 


There being no further business, the Council at 12:45 p.m. adjourned 
sine die. 
Grorce A. FIncu, 
Recording Secretary. 
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